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Important Disclaimer

The material in this report is of the nature of general commentary only. It is not offered as legal
advice on any specific issue or matter and should not be taken as such. The views expressed
are exclusively those of the authors. The authors disclaim any and all liability to any person in
respect of anything and the consequences of anything done or omitted to be done wholly or
partly in reliance upon the contents of this report. Readers should refrain from acting on the
basis of any discussion contained in this publication without obtaining specific legal advice on
the particular facts and circumstances at issue. Any sort of comprehensive legal advice on any
particular situation is beyond the scope of this report. While the authors have made every effort
to provide accurate and up-to-date information on laws, cases, and regulations, these matters
are continuously subject to change. Furthermore, the application of the laws depends on the
particular facts and circumstances of each situation, and therefore readers should consult with
an attorney before taking any action. This publication is designed to provide authoritative
information relative to the subject matter covered. It is offered with the understanding that the
authors are not engaged in rendering legal advice or other professional services.

• From a Declaration of Principles jointly adopted by a Committee of the American Bar
Association and a Committee of Publishers and Associations.
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January 2014

Dear Clients:

The last few years have seen an explosion in class action and collective action litigation
involving workplace issues. This came to a head in 2012 and 2013 with several major class
action rulings from the U.S. Supreme Court. Likewise, the present economic climate is likely to
fuel even more lawsuits. The stakes in these types of employment lawsuits can be extremely
significant, as the financial risks of such cases are enormous. More often than not, class
actions adversely affect the market share of a corporation and impact its reputation in the
marketplace. It is a legal exposure which keeps corporate counsel and business executives
awake at night.

Defense of corporations in complex, high-stakes workplace litigation is one of the hallmarks of
Seyfarth Shaw’s practice. Through that work, our attorneys are on the forefront of the myriad of
issues confronting employers in class action litigation.

In order to assist our clients in understanding and avoiding such litigation, we are pleased to
present the 2014 Edition of the Seyfarth Shaw Annual Workplace Class Action Litigation Report.
This edition, authored by the class action attorneys in our Labor & Employment Department,
contains a circuit-by-circuit and state-by-state review of significant class action rulings rendered
in 2013, and analyzes the most significant settlements over the past twelve months in class
actions and collective actions. We hope this Annual Report will assist our clients in
understanding class action and collective action exposures and the developing case law under
both federal and state law.

Very truly yours,

J. Stephen Poor
Firm Managing Partner
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Our Annual Report analyzes the leading class action and collective action decisions of 2013
involving claims against employers brought in federal courts under Title VII of the Civil Rights
Act of 1964 (“Title VII”), the Age Discrimination in Employment Act (“ADEA”), the Fair Labor
Standards Act (“FLSA”), the Employee Retirement Income Security Act (“ERISA”), and a host of
other federal statutes applicable to workplace issues. The Report also analyzes class action
and collective action rulings involving claims brought against employers in all 50 state court
systems, including decisions pertaining to employment laws, wage & hour laws, and breach of
employment contract actions. The key class action and collective action settlements over the
past year are also analyzed, both in terms of gross settlement dollars in private plaintiff and
government-initiated lawsuits as well as injunctive relief provisions in consent decrees. Finally,
the Report also discusses important federal and state court rulings in non-workplace cases
which are significant in their impact on the defense of workplace class action litigation. In total,
there are 1,123 decisions analyzed in the Report.

The cases decided in 2013 foreshadow the direction of class action litigation in the coming year.
One certain conclusion is that employment law class action and collective action litigation is
becoming ever more sophisticated and will continue to be a source of significant financial
exposure to employers well into the future. Employers also can expect that class action and
collective action lawsuits increasingly will combine claims under multiple statutes, thereby
requiring the defense bar to have a cross-disciplinary understanding of substantive employment
law as well as the procedural peculiarities of opt-out classes under Rule 23 of the Federal Rules
of Civil Procedure and the opt-in procedures in FLSA and ADEA collective actions.

This report represents the collective contributions of a significant number of our colleagues at
Seyfarth Shaw LLP. We wish to thank and acknowledge those contributions by Richard L.
Alfred, Lorie Almon, Raymond C. Baldwin, Brett C. Bartlett, Edward W. Bergmann, Daniel
Blouin, Rebecca Bromet, William M. Brown, Michael J. Burns, Robert J. Carty, Jr., Mark A.
Casciari, John L. Collins, Ariel Cudkowicz, Catherine M. Dacre, Joseph R. Damato, Christopher
J. DeGroff, Pamela Devata, Ada Dolph, Alex Drummond, William F. Dugan, Noah A. Finkel,
Timothy F. Haley, David D. Kadue, Lynn Kappelman, Raymond R. Kepner, Daniel B. Klein,
Mary Kay Klimesh, Ronald J. Kramer, Richard B. Lapp, Richard P. McArdle, Jon Meer, Ian H.
Morrison, Camille A. Olson, Andrew Paley, Katherine E. Perrelli, Thomas J. Piskorski, George
E. Preonas, David Ross, Jeffrey K. Ross, David J. Rowland, Jeremy Sherman, Frederick T.
Smith, Amanda Sonneborn, Diana Tabacopoulos, Joseph S. Turner, Peter A. Walker, Timothy
M. Watson, Robert S. Whitman, and Kenwood C. Youmans.

Our goal is for this Report to guide clients through the thicket of class action and collective
action decisional law, and to enable corporate counsel to make sound and informed litigation
decisions while minimizing risk. We hope that you find the Seyfarth Shaw Annual Workplace
Class Action Litigation Report to be useful.

Gerald L. Maatman, Jr./General Editor
Co-Chair, Class Action Litigation Practice Group of
Seyfarth Shaw LLP

January 2014
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As corporate counsel utilize the Report for research, we have attempted to cite the West bound
volumes wherever possible (e.g., Scott, et al. v. Family Dollar Stores, Inc., 733 F.3d 105 (4th
Cir. 2013)). If a decision is unavailable in bound format, we have utilized a LEXIS cite from its
electronic database (e.g., EEOC v. Kaplan Higher Education Corp., 2013 U.S. Dist. LEXIS
11722 (N.D. Ohio Jan. 28, 2013)), and if a LEXIS cite is not available, then to a Westlaw cite
from its electronic database (e.g., Odle, et al. v. Wal-Mart Stores, Inc., 2013 WL 66035 (N.D.
Tex. Jan. 7, 2013)). If a ruling is not contained in an electronic database, the full docketing
information is provided (e.g., Stargel, et al. v. Suntrust Banks, Inc., Case No. 12-CV-3822 (N.D.
Ga. Aug. 7, 2013)).

Search Functionality
This Report is fully searchable. Case names, Rule 23 terms, and class action topics can be
searched by selecting Edit and then Find (or Ctrl+F), and then by typing in the word or phrase to
be searched, and then either selecting Next or hitting Enter.

eBook Features
The 2014 Workplace Class Action Litigation Report is also available as an eBook. The
downloaded eBook is accessible via freely available eBook reader apps like iBook, Kobo,
Aldiko, etc. The eBook provides a rich and immersive reading experience to the users.

Some of the notable features include:

1. The eBook is completely searchable.

2. Users can increase or decrease the font sizes.

3. Active links are set for the table of contents to their respective sections.

4. Bookmarking is offered for notable pages.

5. Readers can drag to navigate through various pages.
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References are made to Rule 23 of the Federal Rules of Civil Procedure and 29 U.S.C. § 216(b)
throughout this Report. These are the two main statutory sources for class action and collective
action decisional law. Both are procedural devices used in federal courts for determining the
rights and remedies of litigants whose cases involve common questions of law and fact. The
following summary provides a brief overview of Rule 23 and § 216(b).

Class Action Terms

The Report uses the term class action to mean any civil case in which parties indicated their
intent to sue on behalf of themselves as well as others not specifically named in the suit at some
point prior to the final resolution of the matter. This definition includes a case in which a class
was formally approved by a judge (a certified class action), as well as a putative class action, in
which a judge denied a motion for certification, in which a motion for certification had been
made but a decision was still pending at the time of final resolution, or in which no formal motion
had been made but other indications were present suggesting that class treatment was a
distinct possibility (such as a statement in a complaint that the plaintiffs intended to bring the
action on behalf of others similarly-situated).

Although certified class actions may receive considerable attention if they are reported publicly,
defendants also must confront putative class actions that contain the potential for class
treatment as a result of filing a motion for certification or because of allegations in the original
complaint that assert that the named plaintiffs seek to represent others similarly-situated. Even
if such cases are never actually certified, the possibility of the litigation expanding into a formal
class action raises the stakes significantly, perhaps requiring a more aggressive (and costlier)
defense or resulting in a settlement on an individual basis at a premium.

Rule 23

Rule 23 governs class actions in federal courts, and typically involves lawsuits that affect
potential class members in different states or that have a nexus with federal law. Rule 23
requires a party seeking class certification to satisfy the four requirements of section (a) of the
rule and at least one of three conditions of section (b) of the rule. Under U.S. Supreme Court
precedent, a district court must undertake a “rigorous analysis of Rule 23 prerequisites” before
certifying a class. General Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 161 (1982).
More often than not, plaintiffs will support their motion for class certification with deposition
testimony, declarations of putative class members, and expert opinions in the form of affidavits
of expert witnesses. Courts often observe that the appropriate analysis in reviewing this
evidence is not equivalent to an examination of the merits or a battle between the parties’
experts. Rather, the salient issue is whether plaintiffs’ legal theories and factual materials
satisfy the Rule 23 requirements.

The Rule 23(a) requirements include:

• Numerosity – The individuals who would comprise the class must be so numerous that
joinder of them all into the lawsuit would be impracticable.

• Commonality – There must be questions of law and fact common to the proposed class.

• Typicality – The claims or defenses of the representative parties must be typical of the
claims and defenses of putative class members.
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• Adequacy of Representation – The representative plaintiffs and their counsel must be
capable of fairly and adequately protecting the interests of the class.

The standards for analyzing the commonality requirement of Rule 23(a)(2) were tightened in
2011 with the U.S. Supreme Court’s decision in Wal-Mart Stores, Inc. v. Dukes, et al., 131 S. Ct.
2541 (2011). As a result, a “common” issue is one that is “capable of class-wide resolution –
which means that determination of its truth or falsity will resolve an issue that is central to the
validity of each of the claims in one stroke.” Id. at 2551.

Once a plaintiff establishes the four requirements of Rule 23(a), he or she must satisfy one of
the three requirements of Rule 23(b). In practice, a plaintiff typically establishes the propriety of
class certification under either Rule 23(b)(2) or Rule 23(b)(3) in an employment-related case.

Because application of each rule depends on the nature of the injuries alleged and the relief
sought, and imposes different certification standards on the class, the differences between Rule
23(b)(2) and (b)(3) are critical in employment-related class action litigation. In the words of the
rule, a class may be certified under Rule 23(b)(2) if the party opposing the class “has acted or
refused to act on grounds generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the class as a whole.” In
other words, plaintiffs seeking to certify class actions under Rule 23(b)(2) are restricted to those
cases where the primary relief sought is injunctive or declaratory in nature. Rule 23(b)(2) does
not extend to cases in which the appropriate final relief relates exclusively or predominantly to
money damages. Rule 23(b)(2) provides for a binding litigation order as to all class members
without guarantees of personal notice and the opportunity to opt-out of the suit.

Rule 23(b)(3) is designed for circumstances in which class action treatment is not as clearly
called for as in Rule 23(b)(1) and Rule 23(b)(2) situations, when a class action may
nevertheless be convenient and desirable. A class may be certified under Rule 23(b)(3) if the
court finds that questions of law or fact common to the members of the class predominate over
any questions affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the controversy. Pertinent
considerations include the interest of the members of the class in individually controlling the
prosecution of separate actions; the extent and nature of any litigation concerning the
controversy already commenced by members of the class; the desirability of concentrating the
litigation of the claims in one particular forum; and the difficulties likely to be encountered in the
management of a class action.

To qualify for certification under Rule 23(b)(3), therefore, a class must meet not only the
requirements of Rule 23(a), but also two additional requirements: “(1) common questions must
predominate over any questions affecting only individual members; and (2) class resolution
must be superior to other available methods for the fair and efficient adjudication of the
controversy.” Amchem Products, Inc. v. Windsor, 521 U.S. 591, 615 (1997). While the
common question requirement of Rule 23(a)(2) and the predominance requirement of Rule
23(b)(3) overlap, the predominance requirement is more stringent than the common question
requirement. Thus, even though a case may present common questions of law or fact, those
questions may not always predominate and class certification would be inappropriate.

Rule 23(b)(3) applies to cases where the primary relief sought is money damages. The
Supreme Court has determined – in Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999) – that unlike
in Rule 23(b)(2) class actions, each class member in a Rule 23(b)(3) class action for money
damages is entitled as a matter of due process to personal notice and an opportunity to opt-out
of the class action. Accordingly, Rule 23(c)(2) guarantees those rights for each member of a
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class certified under Rule 23(b)(3). There are no comparable procedural guarantees for class
members under Rule 23(b)(2).

29 U.S.C. § 216(b)

This statute governs multi-plaintiff lawsuits under the ADEA and the FLSA. Generally, such
lawsuits are known as collective actions (as opposed to class actions).

Under 29 U.S.C. § 216(b), courts generally recognize that plaintiffs and other “non-party”
individuals may not proceed collectively until they establish that that they should be permitted to
do so as a class. Under § 216(b), courts have held that “similarly-situated” individuals may
proceed collectively as a class. The federal circuits have not agreed on the standard according
to which such a class should be certified. Two competing standards for certification are
recognized.

The first approach adopts the view that the “similarly-situated” inquiry is coextensive with the
procedure used in class actions brought pursuant to Rule 23. Using this methodology, the court
analyzes the putative class for factors including numerosity, commonality, typicality, and
adequacy of representation. This typically occurs after some discovery has taken place. This
approach is unusual and is not favored.

The second approach is a two-tiered approach involving a first stage conditioned certification
process and a second stage potential decertification process. It is more commonly used and is
the prevailing test in federal courts. In practice, it tends to be a “plaintiff-friendly” standard.

In the context of the first stage of conditional certification, plaintiffs typically move for conditional
certification and permission to send notices to prospective class members. This generally
occurs at an early stage of the case, and often before discovery even commences. Courts have
held that a plaintiff’s burden at this stage is minimal. A ruling at this stage of the litigation often
is based upon allegations in the complaint and any affidavits submitted in favor of or in objection
to conditional certification.

Courts have not clearly defined the qualitative or quantitative standards of evidence that should
be applied at this stage. Courts are often reluctant to grant or deny certification on the merits of
a plaintiff’s case. This frustrates defendants with clearly meritorious arguments in defense of
the litigation, such as those based on compelling proof that would establish the exempt status of
the plaintiffs and other employees alleged to be similarly-situated.

Instead, courts appear to find the most convincing proof that certification is improper based on
evidence that putative class members perform different jobs in different locations or facilities,
under different supervisors, and potentially pursuant to differing policies and practices. Courts
also have held that certification is inappropriate when individualized inquiries into applicable
defenses are required, such as when the employer asserts that the relevant employees are
exempt.

Where conditional certification is granted, a defendant has the opportunity to request that the
class be decertified after discovery is wholly or partially completed in the subsequent, second
stage of decertification. Courts engage in a more rigorous scrutiny of the similarities and
differences that exist amongst members of the class at the decertification stage. The scrutiny is
based upon a more developed, if not entirely complete, record of evidence. Upon an
employer’s motion for decertification, a court assesses the issue of similarity more critically and
may revisit questions concerning the locations where employees work, the employees’
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supervisors, their employment histories, the policies and practices according to which they
perform work and are paid, and the distinct defenses that may require individualized analyses.

Opt-In/Opt-Out Procedures

Certification procedures are different under Rule 23 and 29 U.S.C. § 216(b). Under Rule
23(b)(2), a court’s order binds the class; under Rule 23(b)(3), however, a class member must
opt-out of the class action (after receiving a class action notice). If he or she does not do so,
they are bound by the judgment. Conversely, under § 216(b), a class member must opt-in to
the lawsuit before he or she will be bound. While at or near 100% of class members are
effectively bound by a Rule 23 order, opt-in rates in most § 216(b) collective actions typically
range from 10% to 30%.
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Workplace class action litigation is in a state of flux. The events of the past year in the workplace class
action world demonstrate that the array of bet-the-company litigation issues that businesses face are
evolving on a landscape that is continuing to undergo significant change. At the same time, governmental
enforcement litigation remains “white hot” and regulatory oversight of workplace issues continues to be a
priority, thereby challenging businesses to integrate their litigation and risk mitigation strategies to navigate
these exposures.

By almost any measure, 2013 was a year of evolving changes for workplace class action litigation. The
U.S. Supreme Court issued several class action rulings in 2013 – in Comcast Corp. v. Behrend, 133 S. Ct.
1426 (2013), American Express Co. v. Italian Restaurant, 133 S. Ct. 2304 (2013), and Standard Fire
Insurance Co. v. Knowles, 133 S. Ct. 1345 (2013) – that impacted all varieties of complex litigation in a
profound manner this past year.

More than any other development in 2013, the decision in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541
(2011), continued to have a wide-ranging impact on virtually all types of class actions pending in both
federal and state courts throughout the country. In many respects, Wal-Mart was the “800 pound gorilla” in
courtrooms in 2013 as litigants argued and judges analyzed class certification issues. Rule 23 decisions in
2013 in large part pivoted off of Wal-Mart, and leverage points in class action litigation increased or
decreased depending on the manner in which judges interpreted and applied Wal-Mart. Furthermore,
Comcast Corp. fueled defense arguments by undermining attacks on class certification in a wide range of
contexts, which were met with mixed success for employers.

As is well-known by now, the Supreme Court’s decision in Wal-Mart elucidated whether Rule 23(b)(2) could
be used to recover individualized monetary relief for a class (and held it may not), established a heightened
standard for the Rule 23(a)(2) commonality requirement (and determined that common questions for a
class must have common answers), and rejected previous lower court interpretations of Supreme Court
precedent on Rule 23 burdens of proof (and found that to the extent factual determinations that go to the
merits also overlap with the Rule 23 requirements, those factual issues must be analyzed to determine the
propriety of class certification). As a result, Wal-Mart continued to foster a tidal wave of decisions in 2013,
as litigants and courts grappled with the ruling’s implications in a wide variety of class action litigation
contexts. As of the close of the year, Wal-Mart had been cited a total of 561 times in lower federal and
state court rulings.

This year’s ruling in Comcast Corp. also added a new weapon to employers’ arsenals in challenging class
certification. The Supreme Court interpreted Rule 23(b)(3) – which requires “questions of law or fact
common to class members predominate over any questions affecting only individual members” – to
mandate that a class’ proposed damages model show damages on a class-wide basis. In so determining,
the Supreme Court reaffirmed that district courts must undertake a "rigorous analysis" of whether a putative
class satisfies the predominance criterion set forth in Rule 23(b)(3), even if that analysis overlaps with the
merits of the underlying claims, and held that individual issues of damages may preclude class certification.
This decision provides companies with a significant and rational defense to class certification in class
actions. Much like Wal-Mart, the decision in Comcast Corp. reverberated throughout the lower federal and
state courts, and was cited a total of 178 times by the close of the year, a rather remarkable figure for a
decision rendered in March of 2013.

Against this backdrop, the plaintiffs’ class action employment bar filed and prosecuted significant class
action and collective action lawsuits against employers in 2013. In turn, employers litigated an increasing
number of novel defenses to these class action theories, fueled, in part, by the new standards enunciated
in Wal-Mart and Comcast Corp. As this Report reflects, federal and state courts addressed a myriad of
new theories and defenses in ruling on class action and collective action litigation issues. The impact and
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meaning of “Wal-Mart issues” and “Comcast Corp. issues” were at the forefront of these case law
developments.

An overview of workplace class action developments in 2013 reveals seven key trends.

First, the Supreme Court’s opinions in Wal-Mart and Comcast Corp. had a profound influence in shaping
the course of class action litigation rulings throughout 2013. Wal-Mart and Comcast Corp. prompted
defendants to mount challenges to class certification based on all sorts of theories (and not just those
modeled after the nationwide class claims rejected in Wal-Mart and the antitrust damages issues discussed
in Comcast Corp.). This resulted in new types of case law rulings on a myriad of Rule 23-related issues.
The result was a year of decisions on class action issues the likes of which have never been seen before.
This wave of new case law is still in its infancy. As many class action issues are in a state of flux post-Wal-
Mart and post-Comcast Corp., these evolving precedents are expected to continue to develop in the
coming year.

Second, government enforcement litigation in 2013 increased over levels in 2012. This was especially
evident in terms of the systemic investigation program of the U.S. Equal Employment Opportunity
Commission (“EEOC”). As an inevitable by-product of the economy’s unemployment rates, more
discrimination charges were filed with the EEOC in 2013 than in all but three previous years since the
founding of the Commission in 1964 – a total of 93,727 discrimination charges against private sector
employers (by comparison, the EEOC last year reported receiving a then record high of 99,412
discrimination charges). The Obama Administration’s emphasis on administrative enforcement also
spawned more government-initiated investigations over workplace issues. The EEOC’s systemic
investigation program – in which the Commission emphasizes the identification, investigation, and litigation
of discrimination claims affecting large groups of “alleged victims” – expanded yet again over prior years.
EEOC systemic suits comprised 16% of all merits filings in 2013, and by the end of the year, represented
23.4% of the Commission’s active litigation docket. This development is of critical importance to
employers, for it evidences an agency with a laser-focus on high-impact, big stakes litigation.

Third, Wal-Mart and Comcast Corp. influenced settlement strategies in workplace class actions in a
profound way. Employers settled fewer employment discrimination class actions than at any time over the
past decade and at a fraction of the levels of 2006 to 2012.1 The same was true with wage & hour and
ERISA class actions, as well as governmental enforcement litigation; settlement numbers and aggregate
totals were down in each category.2 This reflected the impact of Wal-Mart and Comcast Corp., and the
notion that difficulties in certifying nationwide, massive class actions impaired the ability of the plaintiffs’ bar
to convert their case filings into blockbuster settlements. It also manifested the ability of defendants to
dismantle large class cases, or to devalue them for settlement purposes. Simply stated, Wal-Mart and
Comcast Corp. aided employers to defeat, fracture, and/or devalue employment discrimination class
actions, and resulted in fewer settlements at lower amounts.

1 The total of $234.1 million for the top ten largest employment discrimination class action settlements in
2013 is the second lowest total since 2010; the figures for each year were as follows: 2012 – $48.6 million;
2011 – $123.2 million; 2010 – $346.4 million; 2009 – $86.2 million; 2008 – $118.36 million; 2007 – $282.1
million; and 2006 – $91 million. The figure for 2013 is a result of one large settlement of $160 million; when
that settlement is factored out, the 2013 total is the second lowest since 2006.

2 The total for the top ten wage & hour class actions settlements in 2013 was $248.45 million compared to
$292 million in 2012. The total for the top ten ERISA class action settlements in 2013 was $155.6 million
compared to $237 million in 2012. The total for the top ten government enforcement litigation settlements
was $171.6 million compared to $262.78 million in 2012. The aggregate totals make 2013 the lowest year
overall since 2006. An analysis of 2013 settlement activity is set forth in Chapter II.
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Fourth, the continued dislocations in the economy during 2013 fueled more class action and collective
action litigation over wage & hour laws. In particular, the plaintiffs’ class action bar eclipsed the pace of
filings of FLSA collective actions and wage & hour class actions as compared to previous years.
Furthermore, these conditions spawned more employment-related case filings, both by laid-off workers and
government enforcement attorneys. As of the close of the year, filings held steady or were slightly down in
the distinct categories of employment discrimination and ERISA class actions, and increased on an
aggregate basis in wage & hour cases as well as government enforcement litigation. In turn, this resulted
in more judicial rulings on wage & hour issues and EEOC lawsuits than any other area of workplace class
action litigation. Even more wage & hour and EEOC litigation is expected in 2014. Indeed, the crest of the
wave of wage & hour litigation is still not in sight, and this trend is likely to continue in 2014.

Fifth, case law developments under the Class Action Fairness Act of 2005 (“CAFA”) continued to mature
and the U.S. Supreme Court decided its first case under the CAFA in 2013 in Standard Fire Insurance Co.
v. Knowles. It rejected the increasingly frequent tactic of the plaintiffs’ bar to stipulate to damages of less
than $5 million, the CAFA’s amount-in-controversy requirement, in an effort to prevent removal of class
actions from state court to federal court. Case law under the CAFA turned the corner in this regard for
employers in 2013, solidifying another defense strategy to secure removal of class actions to federal court.

Sixth, the Supreme Court’s ruling in 2013 on class arbitration issues in American Express Co. v. Italian
Restaurant (“AMEX”) informed the ever-growing body of case law that allows employers to utilize carefully
crafted workplace arbitration agreements to manage their class action litigation risks. While ill-conceived
arbitration programs can create significant litigation problems, the AMEX decision rejected attempts by the
plaintiffs’ bar to challenge arbitration as a violation of the public policies of federal statutory rights. This
ought to help defendants avoid wage & hour class action litigation more easily for those employers that
choose to institute workplace arbitration agreements.

Seventh, and finally, the plaintiffs’ class action bar is a tight-knit community, and developments in Rule 23
and § 216(b) case law in 2013 saw rapid strategic changes based on evolving decisions and
developments. This fostered quick evolution in case theories, which in turn impacted defense litigation
strategies. In reaction to the Supreme Court’s rulings in Wal-Mart and Comcast Corp., the plaintiffs’ class
action bar continued the process of “re-booting” class-wide theories of certification, as well as new methods
for establishing liability and damages on a class-wide basis. As a result, new certification approaches and
cutting-edge strategies are rapidly evolving throughout the substantive areas encompassed by workplace
class action law. More than any other trend, the on-going changes to strategy considerations in crafting
class claims and litigating Rule 23 certification motions in the wake of Wal-Mart and Comcast Corp. drove
case law developments in 2013. As a result, workplace class action case law is in flux, and more change
is inevitable in 2014.

A. Significant Trends In Workplace Class Action Litigation In 2013

While shareholder and securities class action filings and settlements witnessed a sharp downtick to record
lows in 2013, employment-related class action filings remained relatively flat, but with a pronounced
increase in certain categories, especially wage & hour cases. Anecdotally, surveys of corporate counsel
confirm that workplace litigation – and especially class action and multi-plaintiff lawsuits – remains one of
the chief exposures driving corporate legal budget expenditures, as well as the type of legal dispute that
causes the most concern for their companies. The prime concern in that array of risks is now wage & hour
litigation exposure.

By the numbers, workplace litigation filings stayed constant over the past year, while wage & hour cases
increased. By the close of the year, ERISA lawsuits totaled 7,279 (down slightly as compared to 7,908 in
2012), FLSA lawsuits totaled 7,882 (up significantly as compared to 7,672 in 2012), and employment
discrimination filings totaled 12,311 lawsuits (a decrease from 14,260 in 2012). In terms of employment
discrimination cases, employers can expect a significant jump in the coming year, as the charge number
totals at the EEOC in 2011 and 2012 were the highest in the 48-year history of the Commission; due to the
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time-lag in the period from the filing of a charge to the filing of a subsequent lawsuit, the charges in the
EEOC’s inventory will become ripe for initiation of lawsuits in 2014.

FLSA collective action litigation increased yet again in 2013 and far outpaced employment discrimination
class action filings. Wage & hour class actions filed in state court also represented an increasingly
important part of this trend. Most pronounced in this respect were filings in California, Florida,
Massachusetts, New Jersey, New York, and Pennsylvania state courts. California, in particular, continued
to be a breeding ground for wage & hour class action litigation, as a result of laxer class certification
standards under state law and more plaintiff-friendly approaches to wage & hour issues under the
California Labor Cade. For the second year in a row, the American Tort Reform Association selected
California as the number one “judicial hellhole” as measured by the systematic application of laws and
court procedures in an unfair and unbalanced manner.3

While plaintiffs continued to achieve initial conditional certification of wage & hour collective actions in
2013, employers also secured significant victories in defeating conditional certification motions and
obtaining decertification of § 216(b) collective actions.4 It is expected that the vigorous pursuit of
nationwide FLSA collective actions by the plaintiffs’ bar will continue in 2014 and that the pace of wage &
hour filings will increase yet again over the next year.

A key FLSA litigation issue that percolated in the courts in 2013 is how Wal-Mart – to the extent it held that
“trial by formula” via representative or statistical proof as to damages is inappropriate on a class-wide basis
– and Comcast Corp. – to the extent it held that a viable class certification theory must present a damages
model to adjudicate damages on a class-wide basis – impact conditional certification under 29 U.S.C.
§ 216(b) and/or Rule 23 class certification in wage & hour litigation. An emerging trend suggests that
employers can more readily block certification – or secure decertification – in misclassification cases by
targeting and challenging plaintiffs’ representative evidence, although use of Wal-Mart and Comcast Corp.
has not yet gained significant traction in blocking certification § 216(b) contexts. Employers can expect this
issue to continue to heat up with rulings throughout 2014.

At the same time, the Wal-Mart ruling also fueled more critical thinking and crafting of case theories in
employment discrimination class action filings in 2013. The Supreme Court’s decision had the effect of
forcing the plaintiffs’ bar to “re-boot” the architecture of their class action theories.5 While the playbook on
Rule 23 strategies is undergoing an overhaul, the result on remand of the Wal-Mart case is a prime
example of the morphing of plaintiffs’ certification and class structuring theories. Plaintiffs’ counsel
narrowed their fourth amended complaint upon remand from the U.S. Supreme Court to assert gender
discrimination claims on behalf of current and former female Wal-Mart employees in California only. While
the fourth amended complaint continued to challenge Wal-Mart’s allegedly discriminatory pay and
promotion practices against women, Plaintiffs sought to certify an injunctive relief class under Rule 23(b)(2)
and a Rule 23(b)(3) monetary relief class for back pay, front pay, and punitive damages. The new
complaint scaled back the proposed class size from a nationwide class to one that encompasses
California-based workers only. The new proposed class had an estimated 45,000 members, about 3% of
the total class size proposed and certified – and then decertified – previously. These new theories failed,
as plaintiffs’ certification efforts were rejected in their entirety in Dukes, et al. v. Wal-Mart Stores, Inc., 2013

3 The ATR Foundation’s 2013 Report is available at http://www.judicialhellholes.org/wp-
content/uploads/2013/12/JudicialHellholes-2013.pdf

4 An analysis of rulings in ADEA collective actions in 2013 is set forth in Chapter IV. An analysis of FLSA
collective actions in 2013 is set forth in Chapter V, and analysis of state law wage & hour class action
rulings in 2013 is set forth in Chapter VII.

5 An analysis of rulings in employment discrimination class actions in 2013 is set forth in Chapter III.
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U.S. Dist. LEXIS 109106, at *33 (N.D. Cal. Aug. 2, 2013), on the grounds that this theory was “right back
where they started: challenging Wal-Mart’s practice of delegating discretion to local managers, which the
Supreme Court specifically held was not a specific employment practice supplying a common question
sufficient to certify a class.”

In contrast, Plaintiffs have started to prune class definitions by size, geography, unit, and policy, and have
also relied on a little-used provision of Rule 23 – Rule 23(c)(4) – which provides that “[w]hen appropriate,
an action may be brought or maintained as a class action with respect to particular issues.” Prior to Wal-
Mart, views of Rule 23(c)(4) fell into two opposing camps – it was either (1) a “housekeeping” rule that
could not be used to “manufacture predominance,”6 or (2) an acceptable way to certify a claim that would
not ordinarily meet Rule 23(b)(3)’s stringent predominance requirement.7 This rule is now experiencing a
renaissance after Wal-Mart. In particular, plaintiffs’ counsel have relied on McReynolds v. Merrill Lynch &
Co., 672 F.3d 482 (7th Cir. 2012), perhaps the leading post-Wal-Mart ruling certifying an employment
discrimination disparate impact class claim for injunctive relief under Rule 23(c)(4). In McReynolds, the
Seventh Circuit reversed the decision to deny certification of a race discrimination class challenging the
impact of two Merrill Lynch policies – one that allowed brokers to decide to work in “teams,” and one that
suggested success-based criteria for distribution of departing brokers’ accounts – even though managers
had discretion regarding implementation of both policies. In permitting such a class certification theory, the
Seventh Circuit distinguished Wal-Mart from the facts before it in McReynolds, and concluded that the only
“company-wide” policies at issue in Wal-Mart forbade discrimination and delegated employment decisions
to local managers. In contrast, McReynolds involved “company-wide” policies that permitted individuals to
exercise discretion in a manner that allegedly disparately impact African-American employees. Therefore,
the Seventh Circuit reversed the denial of class certification and permitted the class to proceed under Rule
23(c)(4) notwithstanding its recognition that separate trials could be necessary if plaintiffs prevailed to
determine which class members were actually impacted by one or both of the challenged policies, and the
extent and nature of their individualized damages. The Seventh Circuit concluded, however, that the
individualized nature of such damage calculations were insufficient to defeat class certification for claims
brought under Rule 23(c)(4) and Rule 23(b)(2).

The McReynolds certification ruling necessarily impacted the trajectory of that case – it settled in 2013 for
$160 million, making it the largest employment discrimination class action settlement of this past year (and
indeed the largest settlement since the Supreme Court’s ruling in Wal-Mart). McReynolds demonstrates
how certification of any aspect of the litigation – even a narrow issue unrelated to damages – drives
litigation dynamics and settlement decision-making by litigants.

The ability of plaintiffs to obtain Rule 23(b)(3) certification on damages, however, is sharply curtailed by
Comcast Corp., which holds that plaintiffs must adequately explain how a class-wide determination of
damages is possible. If there is no certification of a class as to damages, it is likely that plaintiffs will
bootstrap the initial liability finding to any later hearing on damages, arguing under Teamsters v. United
States, 431 U.S. 324 (1977), that they are entitled to a presumption that they were discriminated against
and their individual damages should be heard in mini-trials per Teamsters. Defendants will be forced to
consider the transaction costs of hundreds or perhaps thousands of mini-hearings, but it is unclear how
many class members would actually take the time to participate in such mini-trials, and it may be worth the
gamble.

In sum, as the plaintiffs’ bar “re-boots” to take account of the Supreme Court’s ruling in Wal-Mart, and
adapts through strategies based on McReynolds, future employment discrimination class action filings are

6 Castano v. American Tobacco, 84 F.3d 734, 745 n.21 (5th Cir. 1996).

7 In Re Nassau County Strip Search Cases, 461 F.3d 219 (2d Cir. 2006).
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likely to increase due to a strategy whereby state or regional-type classes are asserted rather than
nationwide mega-cases.

Several trends dominated the ERISA litigation scene in 2013.8 In certain respects, the focus continued to
rest on the Supreme Court as it shaped and reshaped the scope of potential liability and defenses in
ERISA cases. In April of 2013, the Supreme Court handed down its decision in US Airways, Inc. v.
McCutchen, 133 S. Ct. 1537 (2013), in which it reiterated that ERISA plan documents are at the core of
ERISA analysis and limited the ability of plan participants to use equitable defenses to fight the plan’s
claims for reimbursement of overpaid benefits. McCutchen is one in a growing line of Supreme Court
cases to address the scope of equitable remedies (and defenses) in ERISA litigation. The year ended with
another pro-employer ruling from the Supreme Court in Heimeshoff v. Hartford Life & Accident Insurance
Co., 134 S. Ct. 604 (2013), in which the Supreme Court again enforced the terms of the plan document,
this time a limitations provision in a disability plan. The Supreme Court left for another day complex
questions about when ERISA claims accrue, but held that an ERISA plan may contain a reasonable
provision limiting when a participant may sue. The holding bodes well for employers in the developing split
over the enforceability of forum-selection clauses in ERISA plans.

The Supreme Court also teed up a major ERISA class action issue for decision in 2014. In Fifth Third
Bancorp v. Duddenhoeffer, No. 12-751 (U.S. Dec. 13, 2013), the Supreme Court agreed to decide whether
the so-called Moench presumption of prudence – from Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995) –
applies to protect fiduciaries of plans that offer stock of the sponsoring employer as an investment and
whether it can be used to dismiss a complaint on the pleadings. A ruling for the defense would effectively
end ERISA stock drop litigation, while a ruling for plaintiffs would open the floodgates to new rounds of this
type of litigation.

Finally, Wal-Mart has changed the ERISA certification playing field by giving employers more grounds to
oppose certification. The decisions in 2013 show that class certification motions will have the best chance
of denial in the context of ERISA welfare plans, and ERISA defined contribution pension plans, where
individualized notions of liability and damages are prevalent.

Meanwhile, on the governmental enforcement front, both the EEOC and the U.S. Department of Labor
expanded and intensified their administrative enforcement activities and litigation filings in 2013.

The EEOC continued to follow through on the enforcement and litigation strategy plan it announced in April
of 2006; that plan centers on the government bringing more systemic discrimination cases affecting large
numbers of workers. As 2013 demonstrated, the EEOC’s prosecution of pattern or practice lawsuits is now
an agency-wide priority. Many of the high-level investigations started in 2006 mushroomed into the
institution of EEOC pattern or practice lawsuits in 2013. Under the Obama Administration, increases in
funding expanded the number of investigators. The Commission’s 2013 Annual Report9 also announced
that it expects to continue the dramatic shift in the composition of its litigation docket from small individual
cases to pattern or practice lawsuits on behalf of larger groups of workers. The EEOC’s Annual Report
detailed the EEOC’s activities from October 1, 2012 to September 30, 2013. The EEOC’s Report indicated
that:

• The Commission completed work on 300 systemic investigations in FY 2013, which resulted
in 106 reasonable cause determinations, and 36 settlements or conciliation agreements that
yielded a total recovery of $40 million for systemic claims. The FY 2013 recoveries
represent a four-fold increase over recoveries in FY 2011 and 2012.

8 An analysis of rulings in ERISA class actions in 2013 is set forth in Chapter VI.

9 The EEOC’s 2013 Annual Report is published at http://www.eeoc.gov/eeoc/plan/index.cfm.
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• The EEOC's administrative enforcement activities secured $372.1 million in recoveries, the
highest level of monetary relief in the Commission's history.

• The EEOC filed 131 lawsuits in 2013 (up again from 2012), of which 21 involved claims of
systemic discrimination on behalf of more than 20 workers, and 21 cases involved multiple
alleged discrimination victims of up to 20 individuals. The EEOC had 231 cases on its
active lawsuit docket by year end, of which 20% involved multiple aggrieved parties and
23% involved challenges to alleged systemic discrimination. Overall, this represented
increases in these categories in terms of the make-up of the Commission's litigation being
tilted toward systemic cases.

While the inevitable by-product of these governmental enforcement efforts is that employers are likely to
face even more such claims in 2014, the EEOC’s systemic litigation program is not without its detractors.
Several federal judges entered significant sanctions against the EEOC in 2013 – some in excess of seven
figures – for its pursuit of pattern or practice cases that were deemed to be without a good faith basis in
fact or law.10 The EEOC showed no signs of adjusting its litigation strategy in light of those sanction
rulings, and employers can expect that the coming year will entail aggressive “push-the-envelope” litigation
filings and prosecutions by the EEOC, as well as the filing of larger systemic cases.

The U.S. Department of Labor (“DOL”) also undertook aggressive enforcement activities in 2013. Over the
past several years, the DOL’s Wage & Hour Division (“WHD”) fundamentally changed the way in which it
pursues its investigations. This past year the WHD recovered $249,954,412 in back wages for more than
269,250 workers. According to the DOL, since early 2009, the WHD has closed 145,884 cases nationwide,
resulting in more than $1 billion in back wages for 1,238,589 workers. Hence, in 2013, employers finally
saw the impact of these changes on the WHD’s enforcement priorities, and 2014 is apt to bring much of the
same. As 2014 approaches, former federal prosecutor and new Secretary of Labor Thomas Perez will
have the opportunity to place his imprimatur on the DOL’s enforcement efforts. In addition, with the
Senate’s elimination of the filibuster for nominees, the WHD might have a Senate-confirmed leader for the
first time since 2004. With new leadership in place, employers can expect the WHD to find renewed vigor
in its enforcement program.

• The nominee for the WHD Administrator is one of the architects of the WHD’s “fissured
industry” initiatives, which relates to workers employed in franchised industries, as well as
industries with sub-contracting, independent contracting, and other contingent workforce
characteristics. The WHD has stated that its focus on independent contracting and the
misclassification of employees as independent contractors will continue in 2014.

• Liquidated damages, penalties, sanctions, the FLSA “hot goods” provision, and similar
strategies will be used by the WHD to deter violations among other employers. Press
releases will likewise be used as part of the DOL’s “shaming” tactics, deterring the subject of
the press release and other employers in the same geographic range or industry from future
violations. The WHD also plans to pursue corporate-wide compliance strategies in an effort
to ensure that compliance is achieved across an entire organization, rather than a single
location.

• The WHD intends to rely upon partnership arrangements with other federal, state, and local
agencies, and with worker and community-based organizations. These relationships will
allow federal and state agencies to share information about violations and the worker and
community-based organizations to provide the WHD with additional complaint-type
information.

10 An analysis of rulings in EEOC cases in 2013 is set forth in Chapter III, Section B.
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B. Impact Of Changing Rule 23 Standards On Workplace Arbitration Issues

The U.S. Supreme Court’s seminal ruling in Wal-Mart is as significant a ruling for employers as any
decision in the history of workplace class action litigation. The lessons of Wal-Mart are wide and varied for
a myriad of issues involving workplace class action litigation. The result is that Rule 23 law is undergoing a
transformation.11

A corresponding development has been the continual removal of roadblocks to the use of workplace
arbitration agreements to manage and control the risks of workplace class action litigation. Beginning with
the decision in Stolt-Nielsen v. AnimalFeeds International Corp., 559 U.S. 662 (2010), the Supreme Court
limited the ability of plaintiffs to pursue class-wide arbitration without an explicit agreement to class-wide
adjudication. Then, in AT&T Mobility LLC v. Concepcion, et al., 131 S. Ct. 1740 (2011), the Supreme Court
held that the Federal Arbitration Act (“FAA”) preempts state laws that stand as an impediment to enforcing
class action waivers, and opened the door for the broad use of arbitration and class action waiver clauses
in consumer and employment contracts.

Even after Concepcion, the plaintiffs’ bar pressed “public policy” arguments that class adjudication is
essential to the vindication of employment rights under Title VII and the FLSA. In 2013, the Supreme Court
rejected those arguments in American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013)
(“AMEX”), holding that class-wide arbitration is not essential to the vindication of federal statutory rights.

Although AMEX did not involve wage & hour claims, it had an immediate impact on wage & hour cases
across the country. Indeed, relying on the Supreme Court’s pronouncements, many federal district courts
enforced class waivers in FLSA suits. In addition, in D.R. Horton, Inc. v. NLRB, 2013 U.S. App. LEXIS
24073 (5th Cir. Dec. 3, 2013), the Fifth Circuit overruled the National Labor Relations Board’s controversial
decision of 2012 in which the Board held that arbitral class waivers violate employees’ rights under the
National Labor Relations Act to engage in protected concerted activity. Basing its decision on Concepcion
and AMEX, the Fifth Circuit ruled that nothing in federal labor law forbids employers and employees from
agreeing to resolve disputes through individual rather than class or collective arbitration.

A critical question left unanswered by the Supreme Court was whether a court or an arbitrator should
decide whether an employer that has agreed to arbitrate “all disputes” with its employees can be required
to participate in class arbitration, even if its arbitration agreement does not mention class proceedings. In
the wake of Concepcion and AMEX, the Sixth Circuit – in Reed Elsevier, Inc. v. Crockett, 2013 U.S. App.
LEXIS 22408 (6th Cir. Nov. 5, 2013) – addressed that very question and ruled that the “who decides” issue
is presumptively for a judge, not an arbitrator.

Concepcion and AMEX received almost as much attention as Wal-Mart by federal and state courts in 2013,
in passing upon workplace arbitration issues in the class action context. Though the Supreme Court’s
rulings pertained to consumer and antitrust contracts, 2013 saw widespread case law rulings on the
application of these principles to workplace arbitration agreements. As of the close of the year,
Concepcion had been cited in 309 rulings and AMEX had been cited in 68 rulings.

As a result, 2013 witnessed a seismic shift in the approaches of courts to motions to compel arbitration in
general, and in particular to the use of workplace arbitration by employers to control workplace class action
risks. The key battleground issues for the future are whether class action bans in arbitration agreements
should not be enforced due to waiver, defects in formation, or under unconscionability defenses, but
arbitration seems designed to leave its marks on workplace class action litigation for the foreseeable future.

11 An analysis of rulings in non-workplace class actions in 2013 is set forth in Chapter IX.
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C. Implications Of These Developments For 2014

The one constant in workplace class action litigation is change. More than any other year in recent
memory, 2013 was a year of great change in the landscape of Rule 23. As these issues play out in 2014,
additional chapters in the class action playbook will be written.

So what will 2014 bring?

A certitude of the modern American workplace is that class action and collective action litigation is a
magnet that attracts skilled members of the plaintiffs’ bar. The passage of the Class Action Fairness Act
(“CAFA”) has had little impact on the pace and volume of overall workplace class action filings since 2005.
Instead, the impact of the CAFA has been limited primarily to determine the proper venue, which often has
a dramatic impact on the outcome of workplace class actions.12 The Supreme Court’s first ruling this year
under the CAFA – in Knowles – ought to assist employers in removing more class actions from state courts
to federal courts, thereby effectuating the purposes of the CAFA.

Overall, in 2014, the Wal-Mart and Comcast Corp. decisions are unlikely to dampen the focus of
government enforcement litigators and the plaintiffs’ class action bar. Instead, case structuring theories will
continue to undergo a wholesale “re-booting” process, and case law developments are expected to evolve
and reflect these new creative litigation strategies.

On the ERISA front, corporate counsel can expect to see the following developments:

• ERISA class actions will continue to receive increased scrutiny at the class certification
stage post-Wal-Mart, potentially making it increasingly more difficult for plaintiffs to secure
certification of ERISA claims. Unlike in the employment discrimination arena, the focus is
likely to be on whether it is possible to certify ERISA class actions under Rule 23(b).
Plaintiffs' counsel also are apt to begin to shift their case structuring from Rule 23(b)(1) and
(b)(2), which have traditionally been used in ERISA cases, to Rule 23(b)(3).

• Plaintiffs' attorneys continue to push the envelope of available remedies under the ERISA
and have had some successes in the lower courts. The risk of increasing exposure on
these theories will be a key driver of ERISA-related litigation in 2014. Employers also
should pay special attention to the development of Rule 23 law in the Seventh Circuit, where
Rule 23(c)(4) issue certification is favored (per McReynolds), as well as certification of
multiple sub-classes, in order to avoid Wal-Mart commonality issues. Corporate counsel
can expect plaintiffs to rely more often on Rule 23(b)(3) for class certification,
notwithstanding that opt-out classes have been historically disfavored in ERISA class
certification litigation. Employers also should expect to see more arguments that Rule
23(b)(3), plus ERISA fiduciary requirements, protect a class broader than the precise
contours of the class definition.

On the wage & hour front, the deluge of FLSA filings – making wage & hour claims the most predominant
type of workplace class action pursued against corporate America – is expected to continue with no end in
sight. The wave of wage & hour filings has yet to crest. Corporate counsel, therefore, can expect to see a
consistent level of significant litigation activity. Key areas to watch include:

• In terms of novel litigation theories, employers can expect an increase in off-the-clock
litigation brought by non-exempt employees, fueled by new theories attacking employer

12 An analysis of key CAFA rulings in 2013 is set forth in Chapter VIII.
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rounding practices, and increased off-duty use of PDAs and other mobile electronic devices
vis-à-vis the application of the continuous workday rule.

• Increased litigation also is expected over issues in independent contractor misclassification
and joint employer liability cases, as well as off-the-clock work (including donning and
doffing cases), unpaid overtime, missed or late meal and rest breaks, time-shaving, and
improper tip pooling.

• Continued developments in the case law are virtually certain relative to § 216(b) certification
defenses, as Wal-Mart continues to impact FLSA certification questions and rulings, and as
some courts narrow their conception of the "similarly-situated" requirement in collective
actions based on the commonality requirement as reformulated by Wal-Mart.

Last but not least, employment discrimination class action litigation – both in terms of private plaintiff cases
and government enforcement litigation brought by the EEOC – is expected to remain “white hot” in 2014.
On the employment discrimination front, corporate counsel can expect to see the following developments:

• The plaintiffs' bar will continue to "re-boot" the architecture of employment discrimination
class actions to increase their chances to secure class certification post-Wal-Mart. Their
focus is likely to be on smaller class cases (e.g., confined to a single corporate facility or
operations in one state) as opposed to nationwide, mega-class cases. In terms of
certification theories, the plaintiffs' bar is apt to pursue hybrid or parallel class certification
theories where injunctive relief is sought under Rule 23(b)(2) and monetary relief is sought
under Rule 23(b)(3), as well as a range of partial "issues certification" theories under Rule
23(c)(4) per McReynolds.

• Employers and their defense counsel will use new post-Wal-Mart case law authorities to
challenge class allegations at the earliest opportunity. An emerging trend of rulings in 2013
will continue to develop, as courts confront these pro-active defense strategies.

• The EEOC's systemic litigation program is expected to expand in 2014, with more filings,
larger cases, and bigger monetary demands as the agency continues its aggressive
enforcement activities. Corporate counsel also can expect to see more systemic
administrative investigations relative to hiring issues (use of criminal histories in background
checks) and those based on pay and promotions disparate impact theories due to alleged
gender or race discrimination.

• Despite a series of setbacks for the EEOC in 2013, with federal judges entering significant
sanctions and fee awards against the Commission (which the government has uniformly
appealed), it is expected that these rulings will embolden rather than damper the EEOC's
aggressive enforcement of workplace bias laws.

In sum, the lesson to draw from 2013 is that the private plaintiffs’ bar and government enforcement
attorneys are apt to be equally, if not more, aggressive in 2014 in bringing class action and collective action
litigation against employers.

These novel challenges demand a shift of thinking in the way companies formulate their strategies. As
class actions and collective actions are a pervasive aspect of litigation in Corporate America, defending
and defeating this type of litigation is a top priority for corporate counsel. Identifying, addressing, and
remediating class action vulnerabilities, therefore, deserves a place at the top of corporate counsel’s
priorities list for 2014.
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Similar to the trend over the last several years, the plaintiffs’ bar and government enforcement attorneys
obtained many significant settlements in 2013. Particularly in the areas of employment discrimination class
actions, wage & hour collective actions, ERISA class actions, and governmental enforcement lawsuits, the
settlements were for very significant amounts. In the areas of private employment discrimination class
actions, the settlement values represented increases over settlements obtained in 2012. In all other
categories, aggregate settlement numbers decreased. This Chapter evaluates the top ten private plaintiff-
initiated monetary settlements, government-initiated monetary settlements, and noteworthy injunctive relief
provisions in class action settlements.

A. Top Ten Private Plaintiff-Initiated Monetary Settlements

Plaintiffs’ lawyers secured many large settlements in 2013 for employment discrimination, wage & hour,
and ERISA class actions. The top ten settlements from these categories totaled $638.15 million in 2013.
This is a decrease from 2012, when the top ten settlements in these categories totaled $840.43 million.

Settlements In Private Plaintiff Employment Discrimination Class Action Lawsuits

For employment discrimination class actions, the monetary value of the top ten private plaintiff settlements
entered into or paid in 2013 totaled $234.1 million. This represented a significant increase from the prior
year. By comparison, the top ten settlements in 2012 totaled $48.65 million.

1. $160 million – Merrill Lynch

2. $39 million – Bank Of America

3. $8 million – Costco Wholesale Corp.

4. $7.5 million – The Wet Seal Inc.

5. $6 million – City Of Los Angeles

6. $4.5 million – U.S. Postal Service

7. $3.7 million – City Of Chicago

8. $3.1 million – State Of Connecticut, Department of Correction

9. $1.3 million – City Of New York

10. $1 million – City Of Richmond

The biggest settlements involved nationwide classes and included six gender, two race, and one disability-
related discrimination class action.

1. $160 million – McReynolds, et al. v. Merrill Lynch & Co., Case No. 05-CV-6583 (N.D. Ill. Dec. 6,
2013) (final approval given to settlement of a class action involving African-American employees
claiming discrimination in pay and promotions).

2. $39 million – Calibuso, et al. v. Bank Of America, Case No. 10-CV-1413 (E.D.N.Y. Dec. 30,
2013) (final approval granted in settlement of a class action alleging gender discrimination involving
pay and promotions allegedly withheld from female employees).
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3. $8 million – Ellis, et al. v. Costco Wholesale Corp., Case No. 04-CV-3341 (N.D. Cal. Dec. 17,
2013) (preliminary approval motion filed for settlement of a class action alleging gender
discrimination claims for pay and promotions).

4. $7.5 million – Cogdell, et al. v. The Wet Seal Inc., Case No. 12-CV-1138 (C.D. Cal. Dec. 9,
2013) (final approval granted in settlement of a class action alleging discrimination against current
and former African-American employees who were terminated based on their race).

5. $6 million – Carr, et al. v. City Of Los Angeles, Case No. BC434486 (L.A. Sup. Ct. Dec. 10,
2013) (settlement of multi-party claims regarding police officers who alleged that the City unlawfully
discriminated and retaliated against them).

6. $4.5 million – Hubbard, et al. v. U.S. Postal Service, Case No. 03-CV-1062 (D.D.C. July 31,
2013) (final approval granted in settlement of a class action alleging discrimination by the U.S.
Postal Service resulting from its denial of reasonable accommodations for disabled employees).

7. $3.7 million – Vasich, et al. v. City Of Chicago, Case No. 11-CV-4843 (N.D. Ill. Sept. 5, 2013)
(final approval granted in settlement of a class action regarding women who were unable to secure
jobs with the City of Chicago's Fire Department due to a physical fitness test that discriminated
against female applicants).

8. $3.1 million – Easterling, et al. v. State Of Connecticut, Department Of Correction, Case No.
08-CV-826 (D. Conn. Sept. 12, 2013) (final approval granted in settlement of a class action alleging
disparate impact discrimination by the Department of Correction resulting from the use of a 1.5 mile
run physical fitness test for female correction officer applicants).

9. $1.3 million – Monroe, et al. v. City Of New York, Case No. 113822/2006 (N.Y. Sup. Ct.
June 14, 2013) (settlement agreement approval for a class action brought by women in New York
City's EMS division claiming gender bias regarding promotions).

10. $1 million – Bradley v. City Of Richmond, Case No. 12-CV-669 (E.D. Va. July 29, 2013) (final
approval granted in settlement of a class action brought by African-American employees of the City
of Richmond working in its department of public utilities alleging race discrimination, harassment,
and retaliation claims).

Settlements In Private Plaintiff Wage & Hour Class Actions

For wage & hour class actions, the monetary value of the top ten private settlements entered into or paid in
2013 totaled $248.45 million. This is a significant decrease from the top ten settlements in 2012, which
totaled $292 million.

1. $73 million – Bank Of America

2. $29.75 million – Tata Consultancy Services, Ltd.

3. $29 million – Ecolab Inc.

4. $21 million – Merrill Lynch

5. $20.9 million – Rite Aid Corp.

6. $19 million – AT&T Corp.

7. $17.5 million – 24 Hour Fitness USA, Inc.
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8. $14.3 million – Roto-Rooter Services Co.

9. $12 million – Merrill Lynch

10. $12 million – Old Republic Title Co.

The top ten settlements were split evenly between nationwide and state-specific claims, and all but one of
the top ten settlements involved wage & hour lawsuits pending in either federal or state courts in New York
and California.

1. $73 million – In Re Bank Of America Wage & Hour Employment Litigation, Case No. 10-MD-
2138 (D. Kan. Dec. 18, 2013) (final approval granted in settlement of a nationwide class action
alleging that employer maintained a uniform, company-wide policy requiring non-exempt employees
to perform off-the-clock work).

2. $29.75 million – Vedachalam, et al. v. Tata Consultancy Services, Ltd., et al., Case No. 06-CV-
963 (N.D. Cal. July 18, 2013) (final approval granted in settlement of a class action alleging that the
employer required its foreign recruits to surrender their tax refunds off their payroll wages).

3. $29 million – Ladore, et al. v. Ecolab Inc., Case No. 11-CV-9386 (C.D. Cal. Nov. 12, 2013) (final
approval granted in settlement of a class action alleging pest control employees were wrongly
classified as exempt employees who worked overtime without receiving overtime pay).

4. $21 million – Chambers, et al. v. Merrill Lynch & Co. Inc., Case No. 10-CV-7109 (S.D.N.Y.
April 26, 2013) (final approval granted in settlement of a class action brought by former advisers
who alleged they were denied deferred compensation).

5. $20.9 million – Craig, et al. v. Rite Aid Corp., Case No. 08-CV-2317 (M.D. Pa. Jan. 7, 2013)
(final approval granted in settlement of a class action involving failure to pay assistant store
managers and co-managers overtime pay).

6. $19 million – Luque, et al. v. AT&T Corp., Case No. 09-CV-5885 (N.D. Cal. May 24, 2013) (final
approval granted in settlement of a class action involving 1,400 California field managers who
alleged they were denied overtime pay).

7. $17.5 million – Beauperthuy, et al. v. 24 Hour Fitness USA, Inc., Case No. 06-CV-715 (N.D.
Cal. Sept. 11, 2013) (final approval granted in settlement of a class action involving hundreds of
workers who were misclassified and denied overtime pay).

8. $14.3 million – Morangelli, et al. v. Roto-Rooter Services Co., Case No. 10-CV-0876 (E.D.N.Y.
Sept. 18, 2013) (preliminary approval granted for settlement of a class action alleging Roto-Rooter
failed to pay its commissioned service technicians minimum wages and proper overtime).

9. $12 million – Martignago v. Merrill Lynch & Co., Inc., Case No. 11-CV-3923 (S.D.N.Y. Oct. 3,
2013) (final approval granted in settlement of a class and collective action alleging Merrill Lynch
failed to pay proper overtime to its client associates).

10. $12 million – Erickson, et al. v. Old Republic Title Co., Case No. 13-CV-1210 (S.D. Cal. June 5,
2013) (preliminary approval granted in settlement of a class action alleging the title company
worked around company policies and practices to avoid paying overtime to hourly workers).
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Settlements In Private Plaintiff ERISA Class Actions

For ERISA class actions, the monetary value of the top ten private settlements entered into or paid in 2013
totaled $155.6 million. This amount is significantly lower than in 2012, when the total monetary value of the
top ten private settlements reached $237 million.

1. $45.9 million – Colgate-Palmolive Co.

2. $35 million – CIGNA Corp.

3. $30 million – International Paper Co.

4. $22.5 million – Regions Financial Corp.

5. $5.1 million – Reser

6. $4.5 million – Advanta Corp.

7. $3.6 million – Coventry Health Care, Inc.

8. $3.5 million – United Community Banks, Inc.

9. $3 million – Flagstar Bancorp, Inc.

10. $2.5 million – AK Steel Corp.

The largest ERISA class action settlements involved disputes over the breach of fiduciary duty, reducing
retiree benefits, and/or investing pension or 401(k) assets into company stock.

1. $45.9 million – In Re Colgate-Palmolive Co. ERISA Litigation, Case No. 07-CV-9515 (S.D.N.Y.
Dec. 16, 2013) (preliminary approval granted for settlement of an ERISA class action involving
claims that the company and its cash balance retirement plan failed to pay former employees their
full accrued benefits and committed other violations under the ERISA).

2. $35 million – Nolte, et al. v. CIGNA Corp., Case No. 07-CV-2046 (C.D. Ill. Oct. 15, 2013) (final
approval granted for settlement of an ERISA class action involving allegations that Defendant and
related entities breached their fiduciary duties by paying excessive fees to themselves and
receiving improper benefits from the Plan as a result of CIGNA's sale of its retirement business).

3. $30 million – Beesley, et al. v. International Paper Co., Case No. 06-CV-703 (S.D. Ill. Oct. 30,
2013) (preliminary approval granted for settlement of an ERISA class action where participants
challenged the reasonableness of administrative fees charged against the assets of their 401(k)
plans).

4. $22.5 million – In Re Regions Morgan Keegan ERISA Litigation, Case No. 09-MD-2009 (W.D.
Tenn. Dec. 19, 2013) (preliminary approval granted in settlement of an ERISA class action alleging
that Defendant breached its fiduciary duties by continuing to invest in the company's common stock
for its employee pension plan even when the common stock was not a prudent investment option).

5. $5.1 million – Vincent, et al. v. Reser, Case No. 11-CV-3572 (N.D. Cal. Feb. 19, 2013) (final
approval granted in settlement of an ERISA class action involving fiduciary breach by an ESOP
trustee to purchase ESOP insurance policies for protection after major sale of stock to the ESOP).
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6. $4.5 million – In Re Advanta Corp. ERISA Litigation, Case No. 09-CV-4974 (E.D. Pa. Oct. 9,
2013) (preliminary approval granted for settlement of an ERISA class action alleging that Advanta
management breached its fiduciary duties by purchasing and holding the company's common stock
as an investment option in its retirement plan even when the common stock was not a prudent
investment option).

7. $3.6 million – In Re Coventry Health Care, Inc. ERISA Litigation, Case No. 09-CV-02661 (D.
Md. Oct. 3, 2013) (preliminary approval granted for settlement of an ERISA class action alleging
that Defendants breached their fiduciary duties to prudently and loyally manage the assets of the
company's employee retirement savings plan).

8. $3.5 million – Alford, et al. v. United Community Banks, Inc., Case No. 11-CV-00309 (N.D. Ga.
Dec. 12, 2013) (final approval granted for settlement of an ERISA class action alleging that
Defendant breached its fiduciary duties by continuing to invest in the company's common stock for
its employee pension plan even when the common stock was not a prudent investment option).

9. $3 million – Griffin, et al. v. Flagstar Bancorp, Inc., Case No. 10-CV-10610 (E.D. Mich. Dec. 12,
2013) (final approval granted for settlement of an ERISA class action involving 401(k) plan
participants' allegations that Flagstar Bancorp breached its fiduciary duties by purchasing and
holding the company's common stock when the common stock was not a prudent investment
option).

10. $2.5 million – Patrick, et al. v. AK Steel Corp., Case No. 05-CV-681 (S.D. Ohio Nov. 22, 2013)
(final approval granted for settlement of an ERISA class action alleging that Defendant made
improper deductions to pension benefits for surviving spouses from the company's non-contributory
employee pension plan).

B. Top Ten Government-Initiated Monetary Settlements

The EEOC and the U.S. Department of Labor (“DOL”) aggressively litigated government enforcement
actions in 2013.

Based on preliminary figures for the U.S. Government’s 2013 fiscal year, the EEOC filed 131 new lawsuits,
including 21 non-systemic class suits and 21 systemic pattern or practice lawsuits. In 2013, the EEOC
resolved 209 pending lawsuits and secured a record-breaking $372.1 million in settlements for allegedly
injured victims of job bias, an increase of $6.7 million over the previous year and the highest level ever in
the Commission’s history. The EEOC also received a total of 93,727 private sector charges of
discrimination, which is approximately 6,000 fewer than the previous year (but still one of the highest totals
in any year since 1964). In addition, the EEOC’s docket of systemic pattern or practice cases grew to over
23.4% of the Commission’s case load. Furthermore, the U.S. Department of Labor’s Wage & Hour Division
reported that it recovered $249,954,412 in back wages for 269,250 workers in fiscal year 2013, a new
record for the government.

For all types of government-initiated enforcement actions, the monetary value of the top ten settlements
entered into or paid in 2013 totaled $171.6 million. This entailed a significant decrease over 2012, as the
top ten settlements totaled $262.78 million.

Settlements Of Government-Initiated Enforcement Actions And Pattern Or Practice
Lawsuits

1. $80 million – Sherwin-Williams

2. $35 million – Commonwealth Of Puerto Rico
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3. $34 million – Austin Capital Management

4. $8.1 million – San Diego Unified Port District

5. $4.8 million – National Grid USA

6. $3 million – Daniyal Enterprises, LLC

7. $2.5 million – Carrols Corp.

8. $2 million – Hutco Inc.

9. $1.2 million – Global Horizons, Inc.

10. $1 million – Bowlin Group LLC

Two of the settlements involved EEOC pattern or practice lawsuits, five settlements involved federal DOL
enforcement actions, and two settlements involved state DOL enforcement actions.

1. $80 million – Department Of Labor v. Sherwin-Williams (DOL Feb. 21, 2013) (preliminary
settlement approval granted to current and former employees' stock purchase and savings plans
resulting from an investigation of Sherwin-Williams and GreatBanc Trust Co.'s failure to provide
benefits to plan and its participants equal to the amount paid in stock purchases).

2. $35 million – Department Of Labor v. Commonwealth Of Puerto Rico, Case. No. 05-CV-2229
(D.P.R. April 12, 2013) (preliminary approval of settlement to nearly 4,500 corrections workers who
were not adequately paid for overtime hours).

3. $34 million – Department Of Labor v. Austin Capital Management (DOL Feb. 27, 2013)
(settlement approval to plan investors' employee benefit claims resulting from an investigation of
Austin Capital's indirect investments into the Madoff ponzi scheme).

4. $8.1 million – Hensel Phelps Construction Co. v. San Diego Unified Port District, Case No.
D057277 (Cal. Super. Ct. June 17, 2013) (settlement agreement for lawsuit regarding unpaid
prevailing wages on behalf of over 2,000 construction workers and sub-contractors at a hotel
project).

5. $4.8 million – State Of New York-Labor Bureau v. National Grid USA, AOD No. 13-222 (NY
Sept. 26, 2013) (settlement agreement for 6,500 hourly workers who alleged wage violations for
storm clean-up activities in the months following Hurricane Sandy).

6. $3 million – Department Of Labor v. Daniyal Enterprises, LLC, Case No. 13-CV-914 (D.N.J.
Feb. 22, 2013) (consent judgment entered in a FLSA lawsuit resulting from a Department of Labor's
investigation, which found violations in overtime pay to gas station employees).

7. $2.5 million – EEOC v. Carrols Corp., Case No. 98-CV-1772 (N.D.N.Y. Jan. 10, 2013) (consent
decree approved in settlement of EEOC pattern or practice sexual harassment action involving 89
current and former female workers).

8. $2 million – Department Of Labor v. Hutco, Inc. (DOL May 7, 2013) (preliminary settlement
resulting from a Department of Labor's investigation of back wages and owed overtime to over
2,000 laborers assigned to client multi-state worksites).
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9. $1.2 million – EEOC v. Global Horizons, Inc., Case No. 11-CV-257 (D. Haw. Nov. 27, 2013)
(consent decree approved in settlement of an EEOC pattern or practice action alleging that
Defendants engaged in unlawful employment actions by subjecting Thai workers to disparate
treatment, harassment, retaliation, and constructive discharge).

10. $1 million – Department Of Labor v. Bowlin Group LLC, Case No. 12-CV-76 (E.D. Ky. April 30,
2013) (consent judgment entered in an FLSA lawsuit resulting from a Department of Labor
investigation of a cable installation company's failure to compensate over 100 employees overtime
wages for hours worked).

C. Noteworthy Injunctive Relief Provisions In Class Action Settlements

Generally, the types of relief obtained in settlements of employment discrimination class actions can be
grouped into five categories, including modification of internal personnel practices and procedures;
oversight and monitoring of corporate practices; mandatory training of supervisory personnel and
employees; compensation for named plaintiffs and class members; and an award of attorneys’ fees and
costs for class counsel. In addition to substantial payments for overtime liability, settlements of FLSA
collective actions often involve changes to payroll practices and procedures. In ERISA class action
settlements, the terms typically include monetary payments along with injunctive orders barring fiduciaries
and third-parties from serving as plan fiduciaries or managers.

Class action settlements involving private plaintiffs generally contain one or more of these items of non-
monetary injunctive relief, but rarely contain all of them. Attorneys representing the U.S. Government in
enforcement litigation actions also secured several settlements in 2013 that had noteworthy injunctive relief
provisions. This reflects in some measure the significant “public interest” component of government-
initiated class action litigation.

Among the more novel and/or onerous non-monetary relief requirements imposed on employers in 2013
are the following:

• Requirement to abstain from inquiring into the genetic information of an applicant or an
applicant's family members except as permitted by federal regulation;

• Requirement that prior to entering into contracts with any third-party farm labor contractor for
the provision of temporary agricultural workers pursuant to the federal H-2A program, the
third-party farm labor contractor is obligated to provide a copy of its EEO, anti-discrimination,
anti-harassment, anti-retaliation, and complaint reporting policies;

• Requirement that an employer make available American Sign Language interpreters for
important workplace communications and meetings dealing with employees with hearing
impairments where meetings involve hiring, promotion, employee discipline, and similar
matters;

• Implementation of on-line posting and registration of interest systems, coupled with adoption
of new selection and structured interview policies based on recommendations from outside
experts in industrial psychology;

• Requirement granting employees the option of adding a non-binding mediation process with
a third-party neutral to their teaming agreements;

• Development and required application of a new pension determination formula as to
retirement systems for teachers, firefighters, and other municipal workers so that every
employee who has been or will be called up for active duty will receive all the earnings they
would have gotten had they not been serving in the military;
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• Requirement of affirmative hiring requirements to offer jobs during the three-year duration of
the consent decree to no fewer than 40 women to whom the EEOC has identified as
claimants affected by Defendant's hiring policy;

• Adoption of new testing and evaluation procedures for hiring, promotion, and compensation;

• Recission of an English-only language policy requiring that no other language be spoken at
the employer's warehouse;

• Requirement to implement biometric time clocks to record employees' hours worked
accurately.

The top ten settlements in 2013 involving significant injunctive relief provisions include:

1. Vasich, et al. v. City Of Chicago, Case No. 11-CV-4843 (N.D. Ill. Sept. 5, 2013). The Court
approved a settlement agreement stemming from allegations that the City engaged in a policy or
practice of sex discrimination through its use of a pre-hire physical abilities test in hiring firefighters
and emergency medical technicians in violation of Title VII. As part of the City's obligations under
the consent decree, the Court ordered the City to abandon its physical abilities test in favor of the
more common test licensed by the International Association of Fire Fighters, which is aimed at
testing practical firefighting skill as opposed to sheer strength. The consent decree also requires
the City to give priority application status to the approximately 187 female applicants covered in the
lawsuit for the next hiring period and would make their hiring mandatory provided the candidates
meet all the administrative thresholds.

2. EEOC v. Global Horizons, Inc., Case No. 11-CV-257 (D. Haw. Nov. 27, 2013). The Court
approved a consent decree between the EEOC and Defendant Del Monte Fresh Produce ("Del
Monte") stemming from allegations that Defendants engaged in a pattern or practice of unlawful
employment actions by subjecting Thai farm labor workers to disparate treatment, harassment,
retaliation, and constructive discharge in violation of Title VII. In addition to monetary relief under
the consent decree, Del Monte agreed to implement protocols aimed at ensuring that its labor
contractors do not conflict with anti-discrimination laws. In particular, Del Monte agreed to
implement procedures to ensure that the farm labor contractors that it uses disseminate policies
and procedures prohibiting discrimination to their local workforce and to H2-A guest-workers in a
language they understand. Furthermore, the consent decree requires that prior to entering into
contract with any third-party farm labor contractor ("FLC") for the provision of temporary agricultural
workers pursuant to the federal H-2A program ("Labor Contract"), the FLC is obligated to provide
Del Monte a copy of its EEO, anti-discrimination, anti-harassment, anti-retaliation, and complaint
reporting policies. If a complaint is lodged with Del Monte by an individual whose work is governed
by a Labor Contract between Del Monte and an FLC, the complaint shall be referred to the FLC for
investigation and resolution. If a complaint is lodged about a Del Monte employee, Del Monte is
obligated to investigate promptly and resolve the matter pursuant to the aforementioned policies.
Moreover, any Labor Contract between Del Monte and an FLC is required to include a provision
requiring the FLC to comply with all federal, state, and local laws. The consent decree further
requires that Del Monte must conduct audits to ensure its contractors’ compliance with the consent
decree throughout its two-year term and to designate a compliance officer for oversight of
contractor compliance and Title VII compliance.

3. Hubbard, et al. v. U.S. Postal Service, Case No. 03-CV-1062 (D.D.C. July 31, 2013). The Court
approved a settlement agreement stemming from allegations that Defendant failed to provide
reasonable accommodations to current and former hearing-impaired employees in violation of the
Rehabilitation Act. In addition to a monetary award, the agreement requires Defendant to provide
injunctive relief, including state-of-the-art technology and improved management structures
designed to enable all deaf and hearing-impaired employees to participate fully and safely in the
workplace. The agreement also requires Defendant to make available American Sign Language
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interpreters for important workplace communications and meetings involving hiring, promotion,
employee discipline, and similar matters. In addition, Defendant must create various internal
management structures to monitor the provision of reasonable accommodations, and that
Defendant engage an independent ombudsman to monitor compliance and enforcement of the
agreement.

4. EEOC v. Fabricut Inc., Case No. 13-CV-248 (N.D. Okla. May 7, 2013). In the EEOC's first-ever
genetic bias action, the Court approved a consent decree in a lawsuit filed by the EEOC alleging
that Defendant discriminated against job applicants based on their disability and genetic information
by requesting family medical history records. As part of the consent decree, Defendant is required
to abstain from inquiring into the genetic information of an applicant or an applicant's family
members except as permitted by federal regulations. The consent decree also requires that
Defendant abstain from withdrawing a conditional job offer from an otherwise qualified applicant on
the sole basis that the applicant reported different results to different treating physicians in different
post-offers of employment medical examinations. Furthermore, Defendant is obligated to take
specified actions designed to prevent future discrimination, including the posting of an anti-
discrimination notice to employees and dissemination of anti-discrimination policies to employees.
The consent decree also requires Defendant to have its employees responsible for hiring decisions
undergo non-discrimination training, as well as to distribute non-discrimination policies to its
employees.

5. EEOC v. Presrite Corp., Case No. 11-CV-260 (N.D. Ohio April 24, 2013). The Court approved a
consent decree stemming from an EEOC pattern or practice lawsuit alleging systemic
discrimination against female job applicants who sought positions at Defendant's three plants in
violation of Title VII. As part of Defendant's obligations under the consent decree, Defendant is
required to offer job positions during the three-year duration of the consent decree to no fewer than
40 women to whom the EEOC has identified as claimants affected by Defendant's hiring policy.
The consent decree further requires Defendant to provide the EEOC with semi-annual reports
disclosing the number of females and males who applied for entry-level positions as compared to
those who were hired. In addition, Defendant is also obligated to conduct mandatory training
sessions for its human resources staff and hiring managers regarding hiring discrimination.
Furthermore, the consent decree requires Defendant to keep certain record-keeping duties as part
of the settlement, including creating and maintaining applicant flow logs and preserving
supplemental employment-related documents. In addition, Defendant is required to post a
workplace notice about the settlement and file written reports with the EEOC during the duration of
the decree. The consent decree also requires Defendant to create and maintain set job
descriptions that accurately describe the required qualifications for all laborer and operative
positions at all of its facilities.

6. Goodman, et al. v. City Of New York, Case No. 10-CV-5236 (S.D.N.Y. July 2, 2013). The Court
granted preliminary approval of a class action settlement stemming from allegations that
Defendants violated the Uniformed Services Employment and Reemployment Rights Act of 1994 by
failing to compute city police department employees' compensation for pension purposes during
their periods of active military service. Under the settlement agreement, the Court ordered
Defendants to recalculate the pension benefits of the roughly 300 retirees within the proposed class
to include overtime and additional night shift pay. The Court further ordered that Defendants apply
a newly revised pension determination formula to the retirement systems for teachers, firefighters,
and other municipal workers so that every city employee who has been or will be called up for
active duty will receive all the earnings they would have received had they not been serving in the
military. In addition, the Court ordered Defendants to take all reasonable steps necessary to train
and educate all employees responsible for performing the re-calculations of the pension benefits
under the revised pension determination formula. The Court further ordered any cost of living
adjustments or wage increases that become effective during a period of active military service that
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the NYPD uniformed member of service would have earned but for his or her period of active
military service.

7. Calibuso, et al. v. Bank Of America, Case No. 10-CV-1413 (E.D.N.Y. Dec. 30, 2013). The Court
gave final approval to a class action settlement stemming from a complaint filed by female financial
advisors alleging that Defendant's compensation and account distribution policies unlawfully
discriminated against female financial advisors in violation of the Equal Pay Act and Title VII. As to
the programmatic relief entered by the Court under the terms of the preliminary settlement
agreement, Defendant is required to engage an independent consultant selected by plaintiffs'
counsel to conduct an internal study of financial advisor teaming and make non-binding
recommendations as to ways to facilitate improved teaming arrangements for female financial
advisors. Furthermore, Defendant is obligated to post existing non-discrimination and anti-
retaliation policies on an internal website accessible to all financial advisors. Defendant is also
required annually to provide financial advisors with information about the process for making
internal complaints of gender discrimination, and shall request that financial advisors acknowledge
either in writing or electronically that they have read the complaint procedure. The Court further
required Defendant to make available to all U.S. wealth management financial advisors and
financial advisor trainees the option of adding a non-binding mediation process with a third-party
neutral to their teaming agreements.

8. EEOC v. Mesa Systems, Inc., Case No. 11-CV-1201 (D. Utah Sept. 27, 2013). The Court
approved a consent decree stemming from an EEOC pattern or practice lawsuit alleging a hostile
work environment against Hispanic employees and enforcing an overly restrictive English-only
policy upon Hispanic and Asian/Pacific Islander employees. Pursuant to the three-year consent
decree, the Court ordered Defendant to rescind its language policy that requires that only English
and no other language be spoken in its warehouse. Defendant is further obligated to communicate
verbally to all of its employees that its English-only language policy has been rescinded and is no
longer Defendant's policy or rule. In addition, the Court ordered Defendant to review and revise its
written policies prohibiting unlawful discrimination and retaliation, provide equal employment
opportunity training for all its employees plus enhanced training for its director of human resources,
and post both its revised EEO policies and a notice informing employees about the consent decree
and their Title VII rights in a prominent place in Defendant's warehouse facility. The consent decree
further requires Defendant to expunge from the personnel files of the charging parties and other
aggrieved individuals identified by the EEOC: (i) any references to the allegations of discrimination
filed against Defendant that formed the basis of this action; and (ii) any and all references to the
charging parties' and other aggrieved individuals' participation in this action. The Court further
required Defendant to provide an apology letter to the charging parties and other aggrieved
individuals within ten days after the entry of the consent decree.

9. Nolte, et al. v. CIGNA Corp., Case No. 07-CV-2046 (C.D. Ill. Oct. 15, 2013). The Court approved
a settlement agreement of an ERISA class action involving 401(k) Plan participants' allegations that
Defendant breached its fiduciary duties by paying excessive fees to itself and receiving improper
benefits from the Plan as a result of Defendant's sale of its retirement business. In addition to the
monetary portion of the settlement agreement, the Court required Defendant to engage an
independent consultant who has specific expertise with stable value investments. The Court also
required that Defendant receive approval from plaintiffs' counsel with respect to the hiring of an
independent consultant. Furthermore, the Court ordered Defendant to revise its processes for
obtaining investment products and services for the Plan, including the implementation of a
competitive bidding process for record-keeping and administrative services.

10. Harris, et al. v. Daniyal Enterprises, LLC, Case No. 13-CV-914 (D.N.J. Feb. 22, 2013). The
Court approved a consent decree stemming from a lawsuit filed by the U.S. Department of Labor
("DOL") alleging that Defendants, a group of gas station owners, failed to pay their employees
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overtime wages in violation of the FLSA. Pursuant to the three-year consent decree, the Court
ordered Defendants to implement and utilize biometric time clocks to record employees' hours
worked in each gas station accurately. The Court further ordered that an independent monitor
supervise Defendants' compliance with the terms of the consent decree and report his findings to
the DOL every six months throughout the three-year consent decree. In addition, the Court ordered
Defendants to provide FLSA training for all employees in English and any other languages primarily
spoken by a substantial number of employees. The Court also required Defendants to provide a
toll-free telephone number for employees to report violations to the independent monitor.
Moreover, the consent decree required Defendants to give written notice to their employees
regarding the terms of the consent decree.
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