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COMMENTARY

Issue certification in the wake of Dukes and McReynolds
Gerald Maatman and Mark Casciari of Seyfarth Shaw LLP discuss the differences 
between last year’s U.S. Supreme Court key decision against class certification in a 
discrimination suit against Wal-Mart and a recent appellate decision that opened the 
door for certification in some circumstances.

GRAVE DESECRATION

Suit seeks $200 million for Jewish cemetery desecration
Negligence by several cemetery management companies led to grave desecration 
and improper handling of remains at a Jewish cemetery in South Florida, according 
to a class-action lawsuit seeking $200 million in damages.

Baio et al. v. Northstar Cemetery Services of 
Florida LLC et al., No. 12-80437, notice of 
removal filed (S.D. Fla. Apr. 24, 2012).

The proposed class consists of thousands of 
people who purchased plots or have family 
members buried in the Beth David Memorial 
Gardens Cemetery in Hollywood, Fla.

Filed in the Palm Beach County Circuit Court, 
the suit is the latest of at least three naming 
Houston-based Service Corporation International 
as a defendant.

SCI removed the suit to the U.S. District Court for 
the Southern District of Florida, citing the named 
plaintiff’s Florida residency, the large proposed 
class size and the demand for a high damages 
award — which all meet the requirements for 
federal jurisdiction under the Class Action 
Fairness Act.

According to its website, SCI is North America’s 
largest provider of funeral and cemetery services, 
and it has locations in 43 states, Puerto Rico and 
Canada.

The complaint says SCI and a number of affiliates 
involved in the management of Beth David 
were negligent and failed to exercise care in 

The proposed class consists of thousands of people who purchased 
plots or have family members buried in the Beth David Memorial 
Gardens Cemetery in Hollywood, Fla.  A Jewish cemetery in New York 
is shown here.

REUTERS/Eric Thayer

maintaining the cemetery grounds and other 
services.

The cemetery allegedly broke burial containers 
and moved remains without consent in an 
attempt to make more space and create more 
plots to sell.  The defendants sold burial plots 
even though there was not enough space and 
instructed employees not to discuss the problems 
with customers, the complaint says.

The defendants violated the state’s consumer 
protection laws, including the Funeral, Cemetery 
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COMMENTARY

Issue certification in the wake of Dukes and McReynolds
By Gerald L. Maatman Jr., Esq., and Mark Casciari, Esq. 
Seyfarth Shaw LLP

Many have viewed Wal-Mart	 Stores	 Inc.	 v.	
Dukes, 131 S. Ct. 2541 (2011), as putting 
workplace class-action litigation on its 
deathbed.  On Feb. 24, the 7th U.S. Circuit 
Court of Appeals issued a significant 
post-Dukes	 class certification decision in 
McReynolds	 v.	 Merrill	 Lynch,	 672 F.3d 482 
(7th Cir. 2012); some view the 7th Circuit’s 
ruling as putting significant limits on Dukes	
and providing the plaintiffs with a viable 
“rebooting” theory of class certification.  

The impact of McReynolds remains to 
be seen, but it is clear that the plaintiffs’  
class-action bar will use it as antidote to Dukes.  

To that end, we examine the extent to which 
McReynolds provides plaintiffs with a viable 
“rebooting” theory of class certification.  This 
article analyzes the unique factual context 
of McReynolds that renders its holding of 
limited application, and it provides some 
strategy considerations for defense counsel 
faced with a motion for issue certification 
under Federal Rules of Civil Procedure 23(b)
(2) and 23(c)(4).

Both Dukes	and McReynolds arose under Title 
VII of the Civil Rights Act of 1964 and reached 
opposite results.  

Dukes	rejects certification of a class seeking 
to redress intentional discrimination because 
of a lack of commonality under Rule 23(a)(2) 
and because the claimed money damages 
preclude certification under Rule 23(b)(2).  

McReynolds allows certification of a Title VII 
disparate-impact claim for injunctive relief 
under Rule 23(b)(2) and Rule (c)(4), which 
allows issue certification.  In this respect, 
McReynolds can be read to limit the holding 
in Dukes	 in the unique context of disparate-
impact claims that seek no monetary damages.    

THE FACTS AND HOLDINGS IN 
DUKES

In Dukes, the named plaintiffs sought 
to represent a class of over 1.5 million 
employees and alleged that the company 
discriminated against them because of sex 
by denying them equal pay and promotions 
in violation of Title VII.  

The teaming policy allows brokers in the 
same branch office to form teams.  Many 
brokers prefer to work as teams.  The teams 
are formed by brokers and, once formed, 
a team decides whom to admit as a new 
member.  

Account distributions are transfers 
of customer accounts.  Accounts are 
transferred within an office when brokers 
leave Merrill Lynch, and the brokers in that 
office compete for accounts.  Merrill Lynch 
distributes accounts based on broker records 

The U.S. Supreme Court determined that 
the plaintiffs offered no convincing statistical 
evidence of a disparate impact because of 
a discrete corporate policy.  The plaintiffs 
claimed that the discretion of local managers 
over pay and promotions permitted bias 
against women to infect the decision-making 
of each local manager, thereby making every 
woman in the company the victim of one 
common discriminatory practice.  

The plaintiffs sought injunctive and 
declaratory relief, punitive damages and 
back pay.  

The impact of McReynolds	remains to be seen, but it is clear that the 
plaintiffs’ class-action bar will use it as antidote to Dukes.

The Supreme Court reversed the 9th U.S. 
Circuit Court of Appeals, which had affirmed 
the grant of a motion for class certification 
under Rule 23(b)(2).  

The Supreme Court held that the plaintiffs had 
not established commonality for purposes of 
Rule 23(a)(2).  “Without some glue holding 
the alleged reasons for all those decisions 
together, it will be impossible to say that 
examination of all the class members’ claims 
for relief will produce a common answer to 
the crucial question why	I	was	disfavored,” the 
court said.  Dukes, 131 S. Ct. at 2541.  

As to Rule 23(b)(2), the Supreme Court held 
that the plaintiffs’ demands for punitive 
damages and back pay were not incidental 
to their claims for injunctive and declaratory 
relief.  As the language of Rule 23(b)
(2) requires that “final injunctive relief or 
corresponding declaratory relief [must be] 
appropriate respecting the class as a whole,” 
that language suggests that certification of 
class claims for monetary relief is improper. 

THE FACTS AND HOLDINGS IN 
MCREYNOLDS

In McReynolds, the plaintiffs alleged that two 
company-wide policies, known as “teaming” 
and “account distribution,” discriminated 
against 700 black brokers currently or 
formerly employed by Merrill Lynch.

of revenue generated and of the number and 
investments of the clients retained.  

Merrill Lynch managers have a “measure” 
of discretion with teaming and account 
distributions, as they can “veto” teams and 
“supplement” the criteria for distributions.

The plaintiffs in McReynolds alleged that the 
two corporate policies caused a disparate 
impact against black brokers that was not 
justified by a business necessity.  They sought 
monetary relief as well as injunctive relief.  

Unlike the plaintiffs in Dukes, the plaintiffs 
in McReynolds did not accuse Merrill Lynch 
of intentional discrimination but rather 
claimed that the policies had the unintended 
consequence of excluding blacks at greater 
rates when compared with white brokers, that 
is, the policies had an adverse impact that 
constituted disparate-impact discrimination.  

On the plaintiffs’ appeal of the denial of their 
motion for class certification, the 7th Circuit 
reversed.  

It reasoned that the existence of a 
corporate-wide policy and the assertion of a 
disparate-impact discrimination class claim 
distinguished the plaintiffs’ class theories 
from the intentional-discrimination class 
claims asserted in Dukes.  As a result, the 7th 
Circuit held that the plaintiffs satisfied the 
commonality requirements of Rule 23(a)(2).
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The plaintiffs in McReynolds also sought 
certification under Rule 23(b)(2) even though 
they ultimately sought to recover monetary 
relief.  

While the District Court had denied the 
plaintiffs’ class certification motion on the 
basis of Dukes, the 7th Circuit relied on Rule 
23(c)(4) to certify the injunctive relief claims 
centered on whether the corporate policies 
resulted in disparate-impact discrimination 
against blacks.  Rule 23(c)(4) provides that 
“when appropriate, an action may be brought 
or maintained as a class action with respect 
to particular issues.”

At the same time, the 7th Circuit 
acknowledged that whether the class ever 
will be awarded pecuniary relief will turn 
on hundreds of post-judgment individual 
lawsuits for back pay or compensatory or 
punitive damages (if the members of the 
class can then individually prove intentional 
discrimination).  

USE OF ISSUE CERTIFICATION: HOW 
VIABLE IS IT?

The use of Rule 23(c)(4) to certify class 
actions is rare.  Indeed, Clark	 v.	 Experian 
Information	 Solutions, 256 Fed. Appx. 818, 
822 (7th Cir. 2007), summarily affirmed a 
district court’s refusal to use Rule 23(c)(4) as 
a basis for certification “because of the need 
for individualized findings in a large class.”  

The facts of McReynolds are uniquely tied to 
the disparate-impact theory of discrimination 
that challenges a specific corporate policy, 
as well as to a demand for injunctive or 
declaratory relief.  Issue certification is 
thus far from certain in most Title VII cases, 
since plaintiffs typically seek wide-ranging 
monetary damages.  

There also are a number of other significant 
hurdles and challenges to issue-certification 
demands in disparate-impact cases.  Defense 
counsel should consider these arguments 
when faced with a demand in a complaint for 
issue certification under Rules 23(b)(2) and 
(c)(4):

After Twombly, does the complaint 
even survive Rule 8(a)?  

A conclusory allegation of disparate impact 
will not allow a plaintiff, after Bell	 Atlantic	
Corp.	 v.	 Twombly, 550 U.S. 544 (2007), 
to pass through the door to the discovery 
phase and a subsequent motion for class 
certification.  A defendant faced with 

a disparate-impact claim can demand 
allegations of specific statistical findings as a 
precondition to discovery, and those findings 
may not be available to a plaintiff absent 
discovery.

If the complaint survives Twombly, is 
the statistical evidence of disparate 
impact admissible under the 
standards of Daubert v. Merrell Dow 
Pharmaceuticals, 509 U.S. 579 (1993), 
and does it prove the elements of a 
plaintiff’s case under Rules 23(a), (b)(2) 
and (c)(4)?  

The Supreme Court made clear that “Rule 23 
does not set forth a mere pleading standard.  
A party seeking class certification must	
affirmatively	 demonstrate his compliance 
with the rule – that is, he must be prepared 
to prove that there are in fact sufficiently 
numerous parties, common questions of 
law or fact, etc.”  Dukes, 131 S. Ct. at 2551 
(emphasis added).  

In Simer	v.	Rios, 661 F.2d 655, 668 n.24 (7th 
Cir. 1981), the 7th Circuit questioned the 
notion that manageability is a consideration 
only under Rule 23(b)(3), stating, “Some 
of the problems which arise in all of the 
subdivisions of Rule 23(b) are common to all 
forms of class action identifying a class, cost 
of notice of settlement, and administrative 
burdens on the court in managing the 
litigation.”  

Rule 23(c)(4) provides that “[w]hen 
appropriate” an action may be maintained 
as a class action with respect to a particular 
issue.  

The 7th Circuit in McReynolds expressed 
concern with the practical implications 
of issue certification.  It noted that Merrill 
Lynch is in no danger of being destroyed by a 
judgment of disparate-impact discrimination 
(without consideration of individual 
damages), suggesting that issue certification 
may not be appropriate if a judgment limited 
to a particular liability issue effectively could 
bankrupt the defendant before the other 
elements of the case, including damages, are 
resolved.  

The 7th Circuit also noted that Merrill Lynch 
brokers earn at least $100,000 a year, 
meaning that a liability judgment is not 
likely to be a pyrrhic victory.  In the view of 
the 7th Circuit, the possibility of substantial 
individual damage recoveries, and perhaps 
claim preclusion at some point, will make 
post-judgment individual suits feasible.  

So, in a case where the individual recoveries 
are minimal, or where a defendant cannot as 
a practical matter survive a liability finding, 
issue certification under Rule 23(c)(4) may 
not be appropriate.  

Manageability concerns also extend beyond 
the financial wherewithal of the parties.  
McReynolds spoke of individual “suits” for 
monetary relief following a judgment on the 
certified issue, and if those suits are referred 
to the same judge who decided the merits, 
the door would seem to be open to arguing 
that post-judgment multi-suit manageability 
issues make Rule 23(c)(4) issue certification 
inappropriate.      

Can the ‘issue class’ be adequately 
defined under Rule 23(c)(1)(B)?  

The Rule 23(c)(1)(B) requirement that a 
plaintiff “define” his or her class is an explicit 
manageability consideration, and courts 

McReynolds can be read to 
limit the holding in Dukes	
in the unique context of 

disparate-impact claims that 
seek no monetary damages.

Proof of a disparate impact must overcome 
any nondiscriminatory causes for any 
statistical disparity and any meaningful 
disparity must be significant.  After Dukes, 
defendants can argue that proof of a 
disparate impact should be a precondition 
to issue certification, leaving the trial to 
focus on the defense of business necessity: 
“The class determination generally involves 
considerations that are enmeshed in the 
factual and legal issues comprising the 
plaintiff’s cause of action.”  Id. at 2551-52.     

Can concepts of manageability be 
applied to Rule 23(b)(2) and (c)(4) 
certification motions?  

Manageability considerations have been 
seen as arising under Rule 23(b)(3) and were 
not explicitly mentioned by the 7th Circuit in 
McReynolds.  Federal Rule of Civil Procedure 1 
requires that the Rules of Civil Procedure “be 
construed and administered to secure the 
just, speedy, and inexpensive determination 
of every action and proceeding.”  
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increasingly require that the class definition 
be a road map to judgment.  See	Oshana	v.	
Coca-Cola	Co., 472 F.3d 506, 514-15 (7th Cir. 
2006) (affirming denial of class certification 
and finding the class definition that includes 
putative members who “could not show 
any damage, let alone damage proximately 
caused” by defendant is impermissibly 
broad); Spano	 v.	 Boeing	 Co., 633 F.3d 574 
(7th Cir. 2011) (noting dangers of a poorly 
defined class).  

Issue certification presents substantial 
challenges for a plaintiff if the purported 
certification does not easily guide the court 
to a final judgment.  

Is some form of class notice advisable 
and practical under Rule 23(b)(2)?  

Rule 23(c)(2)(A) provides that “the court 
may direct appropriate notice to the class” 
in the Rule 23(b)(2) context.  Explaining 
how issue certification works to a class could 
foster confusion, undermining its simplicity, 
especially where, unlike in McReynolds, the 
amount of damages post-issue certification 
may not provide a realistic incentive to sue for 
monetary relief after the entry of a judgment 
on liability.  

Any court inclined to require notice in the 
context of a Rule 23(b)(2) certification likely 
will be receptive to arguments that such 
notice will create confusion when it addresses 
the need for post-lawsuit individual actions 
for damages.  

Is there a unilateral remediation 
solution to a claim against a corporate 
policy that seeks certification under 
Rule 23(c)(4)?  

If a disparate-impact claim seeks only to 
enjoin a corporate policy, the employer 
could amend the policy (after complying 
with any obligations under other laws, such 
as the National Labor Relations Act).  Such 
action might moot the claim by negating 
any current disparate impact (at least until 
an amended complaint that complies with 
Twombly is filed).  

CONCLUSION

McReynolds may be seen as an attempt to 
reset Rule 23 boundaries in the new world 
of Title VII class certification after Dukes.  
Defense counsel can argue to cabin it 
based on its unique facts, as well as assert 
sound arguments against a motion for issue 
certification based on McReynolds.		WJ

Gerald Maatman (T) is a partner of Seyfarth Shaw LLP in its 
Chicago and New York offices.  He is co-chair of the firm’s complex 
discrimination litigation practice group.  Mark Casciari (B) is a partner 
of Seyfarth Shaw LLP in its Chicago office.  He is co-chair of the firm’s 
ERISA and employee benefits litigation practice group and a member 
of the firm’s complex discrimination litigation practice group.

and Consumer Services Act, Fla. Stat. 
§  497.001, by intentionally concealing the 
problems at the cemetery and deceiving the 
plaintiffs, the suit says.  

The plaintiffs say they suffered economic 
damages and emotional distress because of 
the defendants’ deception.

In addition to $200 million in damages, 
the suit seeks injunctive relief and a 
court-appointed examiner to oversee the 
cemetery’s operations.  WJ

Attorneys:
Plaintiffs: Edward M. Ricci, West Palm Beach, 
Fla.; Michael J. Avenatti, Eagan Avenatti LLP, 
Newport Beach, Calif.

Related Court Document:
Complaint: 2012 WL 1274200

See Document Section A (P. 27) for the 
complaint.

Grave desecration
CONTINUED FROM PAGE 1

Service Corporation International 
has faced similar allegations 
before.

•	 In 2001 a class action with 
30,000 proposed class 
members alleged problems at 
two other Jewish cemeteries 
in Florida.  SCI faced criminal 
charges and was forced to pay 
$100 million in fines, damages 
and penalties.

Light et al. v. Service Corp. Int’l et al., 
No. 01-21376CA08, 2001 WL 34826097 
(Fla. Cir. Ct., Broward County 2001). 

•	 In 2009 attorneys Edward M. 
Ricci and Michael J. Avenatti, 
who also filed the latest suit, 
filed a class action in state 
court in Los Angeles, alleging 
negligence at a Jewish 
cemetery in Mission Hills, Calif.  
A class was certified in January, 
and trial is scheduled to begin 
in June.

Sands et al. v. Service Corp. Int’l et al., 
No. BC421528, complaint filed (Cal. 
Super. Ct., L.A. County Apr. 30, 2010).
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ALISON FRANKEL’S ON THE CASE

Dukes-ing it out: Wal-Mart versus Concepcion, one year later
By Alison Frankel

When the 2011 U.S. Supreme Court session 
came to a close, there was no doubt which 
two rulings plaintiffs’ lawyers were most 
worried about: AT&T	Mobility	v.	Concepcion,131 
S. Ct. 1740 (Apr. 27, 2011), and Wal-Mart	 v.	
Dukes,	131 S. Ct. 2541 (June 20, 2011).  April 27 
marked the first anniversary of the Concepcion 
decision, which, as you know, makes it easier for 
companies to impose mandatory arbitration in 
place of class actions.  Dukes, which toughened 
standards for class certification, will not have its 
birthday until June, but we figured this was an 
opportune moment to ask the question:  Which 
case has had more impact?  And we didn’t just 
rely on the numbers.  We asked the lawyers 
who won the cases — Andrew Pincus of Mayer 
Brown in Concepcion and Theodore Boutrous 
of Gibson, Dunn & Crutcher in Dukes — to tell 
us why their win is more important than the 
other guy’s.

Pincus and Concepcion are clearly the 
underdogs.  Dukes, which has been 
described as a death knell for class actions, 
was expected to have the greater long-
term impact, and, if you look how many 
times courts and secondary sources like law 
reviews have cited the rulings since they were 
issued, Dukes	is indeed ahead of Concepcion.  
As of April 26, our Westlaw search found 
1,602 Dukes	 citations by courts and in law 
reviews, compared with 1,492 for Concepcion.  
Looking only at courts, Dukes	 has 436 
citations, compared with 325 for Concepcion.

But, frankly, the raw numbers lack nuance.  
That is why we went to the advocates.  You 
do not get to argue in front of the Supreme 
Court without being skilled in the way of 
diplomacy, and both men were quick to note 
the importance of the other guy’s decision.  
But, with a little encouragement, they gave 
us their pitch for why theirs is the more 
significant win.

Though he serves as the co-director of Yale’s 
Supreme Court advocacy clinic, Concepcion	
victor Pincus focused his argument on the 
case’s impact outside the courtroom.  The 
Dukes	 ruling, he said, was not really about 
“primary behavior.”  It clarified the rules once 
plaintiffs bring a class action, but Concepcion	

(according to Pincus) assured businesses 
that they can stay out of court through 
arbitration clauses.  

“One of the things Concepcion	 has opened 
up is a discussion about how we get more 
justice to the most people,” Pincus said, 
citing the Consumer Financial Protection 
Bureau’s public inquiry into how arbitration 
impacts both companies and consumers.  
“Some people think (arbitration) has great 
possibilities, some think it’s terrible, but at 
least we are having that discussion,” he said.

That seemed like a pretty strong point.  But 
you will not be surprised that quick-on-his-
feet Dukes	 winner Boutrous parried deftly.  
Dukes, he said, is affecting cases right now.  
Concepcion’s lasting impact is not clear, he 
said, since “we don’t know how much of a 
shift there will be to arbitration.”  As that is 
sorted out, Boutrous said, Dukes	 is already 
changing the class-action landscape in state 
and federal courts.  In the Dukes ruling, “the 
Supreme Court touched on virtually every 
major (class certification) issue” that had 
divided lower courts, he said.

With the Supreme Court (aka us) divided, 
we reached out to McGuireWoods counsel 
Andrew Trask, who authors the blog Class 
Action Countermeasures.  In an email, Trask 
echoed the arguments we heard from Pincus 
and Boutrous and basically awarded one 
point to each side.  

“Most of my clients would say that Concepcion	
has had a larger impact on their day-to-day 
affairs, since it gives them a DIY method of 
addressing individual problems that plaintiffs’ 
counsel would like to make into big-ticket 
lawsuits,” Trask said.  “That said, I personally 
think that Dukes	 has had a larger impact, 
because it has clarified precisely what the 
‘common’ issues are that can bind a class.”

So there you have it, sort of:  Right now, 
Dukes	 is changing the class-action picture 
dramatically, but Concepcion	 may mean 
fewer class actions down the road.  Looks like 
we will have to undertake this exercise again 
in five years.  WJ

(Reporting	by	Erin	Geiger	Smith)

Related Court Documents:
Concepcion opinion:  2011 WL 1561956
Dukes opinion:  2011 WL 2437013

Westlaw subscribers can scan this QR code 
to see the Concepcion opinion on Westlaw. 

 

Westlaw subscribers can scan this QR code 
to see the Dukes opinion on Westlaw. 

 

Scan this code with your QR reader to see 
the Class Action Countermeasures blog.  

Alison Frankel’s blog, On the Case, is featured 
on Thomson Reuters News & Insight (http://
newsandinsight.thomsonreuters.com/Legal/).  
A founding editor of the Litigation Daily, 
Frankel has covered big-ticket litigation for 
more than 20 years.  Her work has appeared in 
The New York Times, Newsday, The American 
Lawyer and several other national publications.  
She is also the author of “Double Eagle: The 
Epic Story of the World’s Most Valuable Coin.”  
In 2011, she was named Reuters Journalist of 
the Year for Commentary.
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OVERDRAFT FEES

RBS Citizens settles overdraft-fees case for $137.5 million
April 25 (Reuters) – Citizens Financial Group Inc. has agreed to pay $137.5 million to settle lawsuits accusing it of  
charging customers excessive overdraft fees, in the second-largest settlement to date in nationwide  
litigation.

In re Checking Account Overdraft Litigation, 
No. 09-md-02036, settlement announced 
(S.D. Fla. Apr. 25, 2012).

Citizens, a unit of Royal Bank of Scotland 
Group Plc, joins Bank of America Corp., 
JPMorgan Chase & Co. and several smaller 
lenders in settling litigation over the fees, 
which are typically assessed when customers 
overdraw their checking accounts.

“It is a very fair and reasonable settlement” 
that lets thousands of Citizens customers 
recover a “significant percentage of the likely 
damages from excessive overdraft fees,” 
Peter Prieto, a lawyer for the customers, said 
in a phone interview.

Citizens spokesman Jim Hughes said the 
bank is pleased to put the matter behind 
it.  The Providence, R.I.-based lender has 
roughly $130 billion of assets and more than 
1,500 branches in 12 states.

A $410 million overdraft settlement agreed 
to by Bank of America, the largest to date, 
won court approval in May 2011.  JPMorgan 
reached a preliminary $110 million accord in 
February.

The British government owns 82 percent of 
RBS, after rescuing the lender during the 
2008 financial crisis.

The April 25 settlement requires approval 
by U.S. District Judge James Lawrence King 
in Miami, who oversees overdraft cases 
consolidated in 2009 against more than 30 
lenders.  Roughly one-third of the lenders 
have settled.

Customers accused lenders of routinely 
processing transactions from largest to 
smallest rather than in chronological order.  
They said this caused overdraft fees, typically 
$25 to $35, to pile up for millions of people.

Critics say the banks’ practice 
disproportionately burdened customers with 
lower incomes and balances.  In 2010 the 
Federal Reserve barred banks from charging 
overdraft fees on electronic and debit card 
transactions without advance customer 
approval.

Prieto said some banks that continue to 
litigate have arbitration provisions in their 
deposit agreements with customers.  Some 
banks have also agreed to try mediation.

Capital One Financial Corp., Citigroup Inc., 
PNC Financial Services Group Inc., US 
Bancorp and Wells Fargo & Co. are among 
the large banks that have not settled.  WJ

(Reporting	 by	 Jonathan	 Stempel	 and	 Nate	
Raymond;	editing	by	Steve	Orlofsky)

Related Court Documents:
Settlement agreement: 2012 WL 1416468

REUTERS/Stephen Hird
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AMERICANS WITH DISABILITIES ACT

Disney agrees to accommodate visually impaired,  
settling ADA suit
A California federal judge has granted preliminary approval of a settlement in which the Disney company agreed to 
make changes to its theme parks, websites and policies to improve accessibility for the visually impaired.

Shields et al. v. Walt Disney Parks & Resorts 
US Inc. et al., No. 10-5810, preliminary 
settlement approval granted (C.D. Cal.  
May 4, 2012).

The settlement agreement addresses the 
concerns of four nationwide subclasses 
of visually impaired individuals.  It covers 
accessibility to Disney websites, signage and 
communications at Walt Disney World in 
Orlando, Fla., and Disneyland in Anaheim, 
Calif.; accommodations for guide animals; 
and physical accommodations for the visually 
impaired.

The pact includes $15,000 for each of the two 
named class representatives, and $1.5 million 
in attorney fees and costs.

U.S. District Judge Dolly M. Gee of the Central 
District of California approved the settlement 
May 4 in the nationwide class action, originally 
filed in state court in 2010.  Disney removed the 
suit to federal court in August 2010, and Judge 
Gee granted class certification in June 2011.

According to Judge Gee’s certification order, 
the suit alleged Disney violated the Americans 

with Disabilities Act, 42 U.S.C. §  12101, by 
failing to meet the needs of visually impaired 
guests at its resorts and parks and those using 
its websites.

The allegations included the failure to 
provide maps and menus for those with vision 
difficulties, failure to design websites readable 
by users of screen-reader programs for the 
blind, failure to provide ample space for guide 
dogs, blocking access to parade viewing and 
an alleged practice by costumed employees of 
avoiding people with service animals.

The agreement identifies four subclasses of 
visually impaired customers:

• Website class: individuals who have been 
unable to fully access the Disney websites.

• Effective communications class: 
individuals without equal access to the 
parks because they could not read the 
signs, maps, schedules and menus.

• Service animal class: individuals denied 
full access to, and enjoyment of, the 
parks because of a lack of kennel space 

for service animals, or because costumed 
characters avoided those accompanied by 
animals.

• Infrastructure class: individuals denied full 
access to the parks because of physical 
barriers or a lack of accommodation.

According to the settlement, Disney has agreed 
to make changes to its various websites by the 
end of the year so users of screen readers will 
be able to view most content.  In the meantime, 
the company is providing a 24-hour telephone 
service line exclusively for the visually impaired 
to make reservations and purchase tickets to its 
parks.

The phone service will answer questions about 
restaurant menus throughout the parks, and 
provide show and parade schedules.  

Braille maps will be installed at each Disney 
theme park, portable Braille maps will be 
provided on loan and Braille menus will be 
available at four major restaurants in each 
park, the settlement says.

To accommodate the need for service animals 
to accompany the visually impaired, Disney has 
agreed to expand areas for service animals, 
including temporary kennel services at rides 
and attractions that bar the animals.

Additionally, the company promised to address 
its policies to ensure that costumed characters 
do not avoid individuals with service animals.

Finally, to address infrastructure barriers to 
the visually impaired, the Disney theme parks 
will allow those with vision impairments into 
parade-viewing areas currently reserved for 
those with other physical handicaps.  

Changes to the parking facilities at Disneyland 
will bring it into compliance with the ADA, 
according to the settlement.  WJ

Attorneys:
Plaintiffs: Eugene Feldman, Hermosa Beach, 
Calif.

Defendants: David H. Raizman, Drinker Biddle & 
Reath, Los Angeles

Related Court Document:
Settlement agreement: 2012 WL 1562921

The settlement agreement addresses accessibility to Disney websites, signage and communications at Walt Disney World (L) and 
Disneyland (R), accommodations for guide animals, and physical accommodations for the visually impaired.

REUTERS/Charles W. Luzier REUTERS/Robert Galbraith
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ARBITRATION

‘Take-it-or-leave-it’ arbitration pacts deemed unconscionable
A California appeals court has rejected as unconscionable arbitration agreements demanded by Ralphs Grocery Co. 
of employees, finding them too one-sided in favor of Ralphs and that they were improperly presented on a take-it-or-
leave-it basis.

Massie at el. v. Ralphs Grocery Co. et al., 
No. B224196, 2012 WL 1078562 (Cal. Ct. 
App., 2d Dist. Apr. 2, 2012).

The 2nd District Court of Appeal quoted 
extensively from its prior opinion in the case 
and from the decision in McLeod	 v.	 Ralphs	
Grocery	 Co., No. BC-321704 (Cal. Super. Ct., 
L.A. County 2004), a related case.

In both the current case and McLeod, a group 
of Ralphs employees sued the company in 
the Los Angeles County Superior Court under 
Cal. Lab. Code §§  203 and 558, alleging 
nonpayment of overtime wages.  Ralphs 
petitioned the court to compel arbitration 
under the employment agreements the 
plaintiffs had signed.

as a result would find the policy still applied — 
an added element of surprise,” the panel said. 

The 2nd District said the policy was unfair 
also because it mandated confidentiality as to 
the “existence, content and outcome” of any 
proceeding, as well as a number of other one-
sided provisions, including:

• Barring arbitration by arbitrators who 
employ safeguards that conflicted with 
Ralphs rules.

• Attempting to shorten the limitations 
period. 

• Attempting to impose the costs of 
arbitration on employees.

• Allowing Ralphs to modify the 
agreement.

Because of the number of deficiencies in the 
arbitration agreements, the panel concluded 
that severing the offending provisions would 
not cure the problem because they were 
“permeated with unconscionability” and 
therefore could not be enforced.  WJ

Related Court Document:
Opinion: 2012 WL 1078562

• The fact that absent class members may 
be poorly informed about their rights 
under overtime laws.

• Other factors that might get in the way of 
class members’ pursuing their rights to 
receive overtime pay.

On remand from the Court of Appeal, the trial 
court allowed discovery on the Gentry factors 
and again found the class-waiver provision in 
the arbitration agreements unenforceable.

“Just as in Gentry, the class arbitration waivers 
found in this case jeopardize the rights of its 
employees by prohibiting the most practical 
and most likely only effective means of 
challenging defendants’ overtime practices,” 
the trial court said.

2001: Prachasaisoradej v. Ralphs 
Grocery Co., No. BC254143 (Cal. 
Super. Ct., L.A. County) (lead case) 

2002: Swanson v. Ralphs Grocery 
Co., No. BC-284875 (Cal. Super. 
Ct., L.A. County)

2004: Massie v. Ralphs Grocery 
Co., No. BC-321144 (Cal. Super. 
Ct., L.A. County)

2004: McLeod v. Ralphs Grocery 
Co., No. BC-321704 (Cal. Super. 
Ct., L.A. County) 

Overtime Cases against 
Ralphs include:

The California Supreme Court has suggested factors for 
consideration when ruling on the validity of class-action waiver, 
including “other real-world obstacles to the vindication of class 

members’ rights to overtime through individual arbitration.” 

The trial court denied the petitions because 
the agreements subjected such claims to 
individual binding arbitration and barred 
proceedings on a class or representative 
basis.  This was the class-action waiver the 
plaintiffs protested.

The appeals court affirmed.

The state Supreme Court granted Ralphs’ 
request for review and ultimately remanded 
both cases.  The high court told the Court 
of Appeal to reconsider its ruling in light of 
Gentry	v.	Superior	Court, 42 Cal. 4th 443 (Cal. 
2007).

In Gentry, the Supreme Court found that 
although not all class arbitration waivers in 
overtime cases are unenforceable, the trial 
court must consider a number of factors 
before ruling on the issue, including:

• The modest size of potential individual 
recovery.

• The potential for retaliation against class 
members.

Ralphs again appealed, and the 2nd District 
Court of Appeal affirmed.  The panel noted its 
ruling applied to both to the current case as 
well as McLeod. 

The panel did not reach the question of 
whether the class-action waiver standing 
alone is unenforceable.  Rather it found the 
plaintiffs successfully demonstrated that 
the arbitration agreements at issue are 
unconscionable “beyond the class-action 
waiver.”

The appeals court noted the plaintiffs alleged 
they were pressured to sign the arbitration 
agreements in order to receive bonuses 
they had already earned.  However, Ralphs 
presented the agreements on a “take-in-
or-leave-it” basis, according to the panel.  
By continuing to work for the company, 
employees signaled their acceptance of the 
arbitration agreement; no signature was 
needed. 

“Even an employee who attempted to opt out 
of the arbitration policy and even lost a bonus 
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PASSENGER RIGHTS

New York federal judge ejects stranded-on-
tarmac suit against JetBlue
Two JetBlue passengers have failed in their attempt to sue the airline in a 
proposed class action for allegedly improperly “confining” them during a 
snowstorm in October 2011.

Joseph et al. v. JetBlue Airways Corp.,  
No. 11-1387, 2012 WL 1204070 (N.D.N.Y. 
Apr. 11, 2012).

Senior U.S. District Judge Thomas McAvoy 
of the Northern District of New York threw 
out the claims of plaintiffs Viviane Joseph 
and Timothy Moffitt, who were on a JetBlue 
flight diverted from the New York City area to 
Bradley International Airport near Hartford, 
Conn.  

They claimed they were unlawfully 
imprisoned for longer than seven hours on 
the tarmac after arriving at Bradley.

The plaintiffs described the conditions on 
board the JetBlue plane as so “inhumane 
and intolerable” that “physical and verbal 
violence between passengers was rampant.”  

According to Judge McAvoy’s order, the 
captain of the plane was heard on recorded 
conversations with Bradley air traffic control 
asking them to send the police to manage 
the problems on board the plane and to 
arrange a tow of the aircraft to a gate so the 
passengers could get off the plane.

The plaintiffs sued JetBlue in the U.S. 
District Court for the Northern District of 
New York, alleging a number of state law 
claims, including unfair and deceptive trade 
practices under New York’s General Business 
Obligations Law §§  349 and 350.  They 
claim that JetBlue “unfairly and deceptively” 
diverted flights from their intended 
destinations and created “intolerable” 
conditions on its planes.

They also alleged breach of contract, false 
imprisonment, negligence and negligent 
infliction of emotional distress.

JetBlue countered that the claims are barred 
by the Airline Deregulation Act of 1978, 49 
U.S.C. § 41713, and preempted by the Federal 
Aviation Act, 49 U.S.C. § 1301. 

The Airline Deregulation Act includes a 
preemption clause that bars states from 

is cleared to leave the tarmac to disembark 
its passengers.”  The federal laws preempt a 
claim challenging this service, he said.

Finally, the judge rejected the plaintiffs’ 
argument that the FAA savings clause, 
which requires airlines to carry insurance 
for personal injury and wrongful-death 
claims, does not exempt tort claims from 
preemption.  Although claims for bodily injury 
or wrongful-death are allowed because they 
fall outside the scope of ADA preemption, 
state law claims that “plainly relate to an 
air carrier’s prices, routes or services are 
expressly preempted,” Judge McAvoy said.  
WJ

Attorneys:
Plaintiffs: Jordan Chaikin, Parker Wauchman Law 
Firm, Bonita Springs, Fla.

Defendant: Christopher Kelly, Holland & Knight, 
New York

Related Court Document: 
Order: 2012 WL 1204070

enacting laws or regulations that deal with 
“price, routes or service of an air carrier.”  
The 2nd U.S. Circuit Court of Appeals in Air	
Transportation	 Association	 of	 America	 Inc.	 v.	
Cuomo, 520 F.3d 218 (2d Cir. 2008), ruled 
that a New York Passenger Bill of Rights 
that addressed tarmac delays was expressly 
preempted by the ADA, Judge McAvoy noted.

The U.S. Department of Transportation has 
adopted regulations requiring airlines to 
adopt a contingency plan for lengthy tarmac 
delays, and JetBlue has such a plan, the judge 
said.  The Department of Transportation has 
the authority to bring enforcement actions 
against airlines for unfair and deceptive trade 
practices arising from violations of those 
regulations, he added.

Because the federal government through the 
Federal Aviation Act has occupied the field 
of enforcing the regulations, the state unfair 
practices claim is preempted by the FAA, 
Judge McAvoy said.

The common-law tort claims did not fare any 
better.  

All the plaintiffs’ tort claims relate to prices, 
routes or services because they are all based 
on complaints of treatment while passengers 
were detained on the tarmac, the judge 
said.  All were preempted by the Airline 
Deregulation Act and the FAA, he concluded. 

The false-imprisonment claim, which 
challenged JetBlue’s service-related decision 
to keep its planes on the tarmac, is expressly 
preempted by the ADA, the judge said.  He 
came to the same conclusion with respect 
to the plaintiffs’ claims of negligence and 
negligent infliction of emotional distress.

The plaintiffs alleged that JetBlue was 
negligent in not planning to provide 
amenities for the kind of lengthy ground 
delay that the plaintiffs endured.  Judge 
McAvoy said the court viewed the service as 
“maintaining the aircraft and the passengers 
in it, in a position of safety until the aircraft 

REUTERS/Lucas Jackson

• They do not relate to “services.”

• If they do relate to services, 
they have a remote or 
peripheral impact on services.

• The alleged tortious conduct 
was not reasonably necessary 
to the service provided.

• The claims fall under the FAA’s 
savings clause.

• Because the FAA requires 
airlines to have insurance for 
bodily injury, one can assume 
Congress’ intent to preserve 
tort claims.

The plaintiffs argued that 
their tort claims are not  
preempted by Federal 
Aviation Act because:
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DIGITAL MUSIC

Temptations sue label over digital  
downloads
Members of The Temptations have sued UMG Recordings Inc. alleging the 
company wrongly treats digital downloads as “sales” rather than “licenses,” 
depriving musicians of hundreds of millions of dollars in royalties.

 
 
 
 
 
 
 
 
 
 

“The Temptations are just 
the latest artists asking a 

court to interpret contracts 
drafted long before the 

digital age,” said Theresa 
Simpson, an owner at 

Garvey Schubert & Baer. 

REUTERS/Stringer

The suit alleges UMG Recordings Inc. breached agreements with artists such as The Temptations by incorrectly calculating royalty rates.  
Here, members of the group attend a ceremony unveiling their star on the Hollywood Walk of Fame in 1994.

Williams et al. v. UMG Recordings Inc.,  
No. CV 12 1289, complaint filed (N.D. Cal., 
S.F. Div. Mar. 15, 2012).

The class-action complaint, filed in 
the U.S. District Court for the Northern 
District of California, says UMG breached 
its agreements with artists by incorrectly 
calculating royalty rates.

“This seems counter-intuitive, since we’re 
used to hearing the record companies claim 
that downloads are licensed, not sold, to 
consumers,” Northwestern University 
School of Law professor Peter DiCola said 
in an email. 

DiCola, co-author of the book “Creative 
License: The Law and Culture of Digital 

the case, said The Temptations “are just 
the latest artists asking a court to interpret 
contracts drafted long before the digital age, 
and determine whether use of their work for 
downloads qualifies for the higher royalty 
rate applicable to licenses.”

A recent 9th U.S. Circuit Court of Appeals 
decision involving rap artist Eminem may 
factor in the outcome of the case, DiCola and 
Simpson said.  The Temptations’ complaint 
also cited the case as authority for its position.    

In F.B.T.	 Productions	 v.	 Aftermath	 Records, 
621 F.3d 958 (9th Cir. 2010), the appellate 
panel held that UMG’s subsidiary label 
Aftermath Records licensed, as opposed 
to sold, Eminem’s master recordings to 
digital distributors such as iTunes.  The label 
therefore owed the artist a larger share of 
the revenue from the digital downloads, the 
panel said.  

According to DiCola, The Temptations’ 
contracts — one from 1987 and one from 
1993 — “arguably make a similar distinction 
between sales and licenses as was seen in 
the Eminem contract.”

CLASS ACTION: ‘MASTERPIECE’ OR 
‘BALL OF CONFUSION’

Temptations members Otis Williams and 
Ron Tyson styled their complaint as a 
class action but refer only to the terms 
from their specific agreements.  The 1987 
and 1993 contracts nevertheless reflect 

“We’re used to hearing the record companies claim  
that downloads are licensed, not sold, to consumers,”  

says Peter DiCola, co-author of the book “Creative License:  
The Law and Culture of Digital Sampling.”

The suit also seeks a declaratory ruling that 
UMG’s standard recording agreements 
require it to pay the class members licensing 
rates rather than sales rates for digital 
transmissions.

Sampling,” said the companies are taking 
the opposite position with artists because 
“sales” pay lower royalties than “licenses.”  

Seattle lawyer Theresa Simpson of Garvey 
Schubert & Baer, who is not involved in 
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standard, non-negotiable terms UMG and 
its predecessors gave to artists, the complaint 
says.

DiCola said the plaintiffs’ request for class 
certification raises complications because 
copyright cases “tend to turn on the specific 
language of particular contracts between 
intermediary distributors (e.g., record labels, 
book publishers) and individuals.”

E-BOOKS

U.S. sues Apple, publishers in e-book price scheme
WASHINGTON/SAN FRANCISCO, April 11 (Reuters) – The U.S. government sued Apple Inc. and five publishers, saying 
they conspired to fix the prices of electronic books, and reached a settlement with three of the publishers that could 
lead to cheaper e-books for consumers.

United States v. Apple Inc. et al., No. 12- 
CV-2826, complaint filed (S.D.N.Y. Apr. 11, 
2012).

The Justice Department accused Apple of 
colluding with the five publishers as the 
Silicon Valley giant was launching its	iPad	in 
early 2010 and was seeking to break up 
Amazon.com’s low-cost dominance in the 
digital book market.

Because of the agreement, e-book prices 
went up an average of $2 to $3 in a three-day 
period in early 2010, according to the Justice 
Department’s lawsuit filed in the U.S. District 
Court for the Southern District of New York.

The settlement reached with three of the 
publishers will allow Amazon to resume 
discounting books and will terminate the 
“most favored nation” contracts with Apple.

Amazon said in response to the settlement 
that it plans to lower prices on books 
associated with its Kindle e-reader.

The pact also requires the publishers to wait 
two years before entering into any “agency 
model” agreements that prevent retailers 
from offering discounts on electronic books.

The publishers who agreed to settle are News 
Corp.’s HarperCollins Publishers Inc., CBS 
Corp.’s Simon & Schuster Inc. and Lagardere 
SCA’s Hachette Book Group.

Hachette and HarperCollins also settled 
with a group of U.S. states, agreeing to pay 
$51 million in restitution to consumers who 
bought e-books.

Simpson said “the court will have to examine 
the language of the artist’s contract and the 
transaction at issue, and determine whether 
the higher license rate applies, given the facts 
specific to that case.”

Michael Madison, faculty director of the 
Innovation Practice Institute at the University 
of Pittsburgh School of Law and founder of 
intellectual property blog Madisonian.net, 

said: “The difference between a license and a 
sale is important in a lot of settings, especially 
in the digital world.  But at the end of the day, 
this really is a fight over money.”  WJ

Attorneys:
Plaintiffs: Bruce L. Simon and Clifford H. 
Pearson, Pearson, Simon, Warshaw & Penny, 
San Francisco

Related Court Document:
Complaint: 2012 WL 899612

Publishers Macmillan, a unit of Verlagsgruppe 
Georg von Holtzbrinck GmbH, and Pearson 
Plc’s Penguin Group, plan to fight the Justice 
Department charges, along with Apple.

James McQuivey, a media analyst at Forrester 
Research, said e-book prices were destined 
to come down even without a Justice 
Department settlement because publishers 
themselves have been experimenting with 
discounting to stimulate sales.

“It essentially will accelerate the reversion 
back to the sub-$10 prices that Amazon 
had already established as the standard,” 
McQuivey said.

The e-book market has boomed in recent 
years.  Sales grew from $78 million in sales 
in 2008 to $1.7 billion in 2011, according to 
Albert Greco, a book industry expert at the 
business school of Fordham University.

WESTLAW JOURNAL/Staff
The government says executives at the highest levels of Apple and several publishers worked together to eliminate competition among 
sellers of e-books.  An iPad displaying a children’s e-book is shown here.
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A recent Pew Research Center survey found 
that one in five American adults read an 
e-book in the last year.

SOME PUBLISHERS DEFIANT

U.S. Attorney General Eric Holder told a news 
conference in Washington that executives at 
the highest levels of Apple and the publishers 
worked together to eliminate competition 
among sellers of e-books.

During December 2009 and January 
2010, the publisher defendants’ U.S. chief 
executives placed at least 56 phone calls to 
one another, the complaint alleges.

“As a result of this alleged conspiracy, we 
believe that consumers paid millions of 
dollars more for some of the most popular 
titles,” Holder said.

Apple had no comment about the federal 
lawsuit.  A person familiar with the matter 
said Apple has not been part of the 
settlement negotiations.

In a recent court filing, in a private class-
action suit on the same issue, Apple said it 
had not colluded with the publishers but 
“individually negotiated separate vertical 
agreements with each of the publishers.”

Macmillan Chief Executive John Sargent 
released a defiant letter to the book industry 
April 11, saying the publisher did not collude.

Sargent said Macmillan had been in 
discussions with the Justice Department for 
months, but the settlement terms were “too 
onerous.”

“After careful consideration, we came to the 
conclusion that the terms could have allowed 
Amazon to recover the monopoly position it 
had been building before our switch to the 
agency model,” Sargent said.

Hachette said in a statement that it 
reluctantly agreed to join the federal and 
state settlements, but it “was not involved 
in a conspiracy to illegally fix the price of 
eBooks.”

Penguin CEO John Makinson said his 
company did nothing wrong and was alone 
among the publishers in not holding any 
settlement discussions.

HarperCollins, which also settled, denied any 
wrongdoing.  Simon & Schuster declined to 
comment.

The European Commission is also probing 
Apple and publishers in a similar antitrust 
probe.  It said April 11 that it had received 
settlement proposals from Apple and four 
publishers:  Simon & Schuster, Harper Collins, 
Hachette Livre and Macmillan’s parent.

JOBS’ ROLE

The U.S. government alleged that Apple and 
the publishers had a common interest in 
fighting Amazon’s practice of selling e-books 
for as little as $9.99 as it was building market 
share and trying to drive sales of its Kindle 
reader.

The Justice Department complaint charges 
that the publishers regularly communicated 
with each other about Amazon’s e-book 
strategies and on ways to solve “the $9.99 
problem.”

Chief executives at rival publishing houses 
met regularly in private rooms at upscale 
Manhattan restaurants, the government 
alleged.

The complaint says the publishers took 
steps to conceal their communications with 
each other, including instructions to “double 
delete” email and other measures to erase a 
paper trail.

The government said the publishers then 
received assurances from both each other 
and Apple that they would move together to 
raise the retail prices of e-books.

Democratic Sen. Richard Blumenthal, a 
former Connecticut attorney general, said the 
Justice Department’s action was particularly 
important because it involved a new and 
growing consumer market.

“If it were not a new kind of product, people 
would say it’s a kind of garden-variety 
violation of law,” he said.  “The idea that 
this innovation can be stifled is particularly 
troubling.”  WJ

(Reporting	 by	 Diane	 Bartz	 and	 Poornima	
Gupta;	additional	 reporting	by	Jennifer	Saba,	
Grant	McCool	and	Jeremy	Pelofsky;	editing	by	
John	Wallace	and Tim	Dobbyn)

Attorneys:
Plaintiffs: Acting Assistant Attorney General 
Sharis A. Pozen, Deputy Assistant Attorney 
General Joseph F. Wayland, Chief Counsel for 
Competition Policy and Intergovernmental 
Relations Gene Kimmelman, Washington

Related Court Document: 
Complaint: 2012 WL 1193205

Westlaw subscribers can scan this QR code 
to see the complaint on Westlaw.  

The settlement reached  
with three of the publishers 

will allow Amazon to 
resume discounting  

books and will terminate 
the “most favored nation” 

contracts with Apple.

Apple’s late co-founder and technology 
legend Steve Jobs figures prominently in 
the Justice Department’s lawsuit with many 
instances of his personal involvement in 
negotiations with publishing executives 
about deal terms.

“Throw in with Apple and see if we can all 
make a go of this to create a real mainstream 
e-books market at $12.99 and $14.99,” Jobs 
wrote to one of the publishers, according to 
the Justice Department’s complaint.

Apple successfully persuaded the publishers 
to adopt an “agency model” that allowed 
publishers to set the price of e-books and 
in turn, Apple would take a 30 percent cut, 
the government said.  The Apple agreements 
with publishers effectively barred them from 
allowing rival retailers to sell the same books 
at lower prices.

The strategy upended the “wholesale model” 
in which retailers pay for the product and 
charge what they like.

The agency model of pricing is not itself 
illegal, but it is illegal for competitors to 
collude to set prices.
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EMPLOYMENT

Silicon Valley recruiting practices still under scrutiny
Former employees of six Silicon Valley high-tech firms may proceed with their suit alleging that the companies con-
spired to artificially restrain the labor market, violating state and federal antitrust laws, a California federal judge has 
ruled.

In re High-Tech Employee Antitrust 
Litigation, No. 11-CV-02509-LHK, 2012 WL 
1353057 (N.D. Cal., San Jose Div. Apr. 18, 
2012).

The former software engineers filed their 
2011 class-action complaint months after the 
Department of Justice settled a civil action 
against the six companies — Apple Inc., 
Adobe Systems, Google, Intel Corp., Intuit 
Inc., Lucasfilms and Pixar — over their alleged 
anti-competitive recruitment practices.    

U.S. District Judge Lucy H. Koh of the 
Northern District of California noted that 
the former employees’ suit referenced 
public records from the DOJ’s action, which 
provided sufficient support for their federal 
and state antitrust law claims.   

In 2010, the complaint said, the DOJ found 
the high-tech companies entered into per 
se unlawful anti-competitive agreements 
to restrain the market for highly specialized 
labor.

Based on the record, Judge Koh denied the 
companies’ joint motion to dismiss. 

”This decision demonstrates that, in the wake 
of an enforcement action by the Department 
of Justice or the FTC, defendants will often 
find themselves fighting uphill if they seek 
dismissal before discovery,” said Joshua 
Wolson, a partner at Dilworth Paxson 
LLP with experience handling class-action 
lawsuits.  He is not involved in the case.

“Although the decision might create some 
incentive for a defendant to settle early 
and avoid litigation costs,” Wolson said, “it 
is important to bear in mind that all this 
decision does is permit the plaintiffs to take 
discovery about their claims.”

THE ALLEGED CONSPIRACY

According to the class-action complaint, 
the named plaintiffs all worked as salaried 
software engineers for the six companies 
between Jan. 1, 2005, and Jan. 1, 2010.

The technology companies filed a motion to 
dismiss the suit, arguing that the plaintiffs 
failed to show an allegedly illegal conspiracy 
or restraint of trained labor.  

After reviewing the available materials, 
however, Judge Koh disagreed with the 
defendants’ arguments, emphasizing that 
the class-action complaint “details the 
actors, effect, victims, locations, and timing 
of the six bilateral agreements between 
defendants.” 

Specifically, the complaint showed that the 
defendants had the opportunity and motive 
to conspire to lower labor costs, the judge 
said.

Therefore, she concluded that the former 
employees could proceed with their 
antitrust claims.  She dismissed the unfair-
competition law claim because the law only 
provides restitution for whatever potential 
higher salary the plaintiffs lost, a remedy too 
speculative to calculate.  

REUTERS/Robert Galbraith REUTERS/Francois Lenoir

Google and Intel Corp. are two of six companies accused of entering into illegal agreements that skewed the economics of the labor market 
in Silicon Valley and drove down salaries.

During that time, the plaintiffs alleged, the 
companies conspired “to fix and suppress 
employee compensation and to restrict 
employee mobility.”

They entered six, bilateral “do not cold call” 
agreements, promising not to poach each 
other’s specialized, salaried employees, the 
complaint said.  These agreements skewed 
the economics of the labor market and drove 
down salaries and other labor costs, the 
complaint asserted.  

Plus, the suit said, the defendants’ senior 
executives sat on one another’s boards 
and “actively participated in negotiating, 
executing, monitoring compliance with, 
and policing violations of the bilateral 
agreements.”

The complaint charged the companies with 
violating the Sherman Act, 15 U.S.C. § 1, and 
California’s related Cartwright Act, Cal. Bus. 
& Prof. Code § 16720.  It also included a claim 
under California’s unfair-competition law, 
Cal. Bus. & Prof. Code § 17200.
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While the ruling is a definite win for the class 
members, Wolson explained the realities of 
the decision.    

“It leaves open many of the defendants’ key 
challenges to the lawsuit,” he said, “including 
how to define the relevant employment 
market, whether the alleged do-not-call lists 
had a discernable effect on competition in 
that market, whether the alleged conspiracy 
actually existed, and whether the employees’ 
claims can be considered as a class action.”   
WJ

Attorneys:
Plaintiffs: Anne B. Shaver, Brendan P. Glackin, 
Dean M. Harvey, Eric B. Fastiff and Joseph R. 
Saveri, Lieff, Cabraser, Heimann & Bernstein, San 
Francisco; Eric L. Cramer, Sarah R. Schalman-
Bergen and Shanon J. Carson,  
Berger & Montague, Philadelphia; John D. 
Radice and Linda P. Nussbaum, Grant & 
Eisenhofer, New York

Defendants: Craig A. Waldman, David C. Kiernan, 
Robert A. Mittelstaedt and Craig E. Stewart, 
Jones Day, San Francisco; Christina J. Brown, 
Flora F. Vigo, George Riley and Michael F. 
Tubach, O’Melveny & Myers, San Francisco

Related Court Document:
Order: 2012 WL 1353057

FALSE ADVERTISING

Kashi says ‘all natural’ claims follow federal 
guidelines
Kashi Co. says a California federal court should dismiss a nationwide class 
action that accuses the company of falsely advertising its products as “all 
natural” because its labels abide by federal labeling laws.

Astiana et al v. Kashi Co. et al., No. 11-1967, 
motion to dismiss filed (S.D. Cal. Apr. 6, 
2012).

According to its motion to dismiss, Kashi says 
the Food and Drug Administration guidelines 
preempt the state consumer-protection-law 
claims in the seven suits consolidated in the 
U.S District Court for the Southern District of 
California.

Kashi, a subsidiary of Kellogg Co., specializing 
in “healthy, natural products,” says the 
plaintiffs concede the artificial ingredients 
used in its products are commonly used in 
packaged foods.  

“The crux of the plaintiffs’ theory,” the 
company says, is that the foods “are not 
sufficiently ‘natural’ to their liking because 
they include … ingredients that are in 
fact found in nature but are developed or 
processed in ways that plaintiffs deem to be 
non-natural.”

The suits allege the company’s ads and 
product labels deceive consumers into 
believing they are buying healthy products 
even though some of the company’s cereals, 
cookies and other goods contain synthetic 
ingredients, including disodium phosphate 
and calcium caseinate.

 
 
 
 
 
 
 
 
 
 
 
 

“In the wake of an 
enforcement action by the 

Department of Justice or the 
FTC, defendants will often 
find themselves fighting 

uphill if they seek dismissal 
before discovery,” Dilworth 

Paxson LLP shareholder 
Joshua Wolson said.

The plaintiffs argue the food products cannot 
be considered “all natural” if they contain 
any artificial ingredients, even if the artificial 
ingredients are considered safe as food 
additives.

The company says the plaintiffs fail to show 
how the product labels could deceive a 
reasonable customer.

The FDA allows use of the word “natural” 
even when artificial ingredients are present as 
long as the ingredients are “not unexpected 
in the food product,” the motion to dismiss 
says.

A reasonable customer would expect 
packaged food to be fortified with ingredients 
to prolong its shelf life, the company says.

Under the plaintiffs’ suggested “hyper 
technical” definition of natural, the motion 
says, even fresh fruit and vegetables 
would not be considered natural because 
of the presence of residue from pesticide 
treatments on the fruit and vegetable skin.

By stating claims under California’s 
consumer protection laws, the plaintiffs 
are attempting to set state nutritional and 
labeling standards that are different from 
federal law, the company says.  

Babic et al. v. Kashi Co. et al., No. 11-2816, complaint filed (S.D. Cal. Dec. 2, 2011).

Baisinger et al. v. Kashi Co. et al., No. 11-2367, complaint filed (S.D. Cal. Oct. 12, 2011).

Chatham et al. v. Kashi Co. et al., No. 11-2285, complaint filed (S.D. Cal. Oct. 3, 2011).

Diaz et al. v. Kashi Co. et al., No. 11-2256, complaint filed (S.D. Cal. Sept. 28, 2011).

Espinola et al. v. Kashi Co. et al., No. 11-2629, complaint filed (S.D. Cal. Oct. 14, 2011).

Sethavanish et al. v. Kashi Co. et al., No. 11-2356, 2011 WL 4835637, complaint filed 
(S.D. Cal. Oct. 12, 2011).

Thurston et al. v. Bare Naked Inc., No. 11-2890, complaint filed (S.D. Cal. Sept. 21, 
2011).

Suits consolidated in false-advertising class action
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The Food, Drug and Cosmetic Act, 21 U.S.C. 
§  301, which contains the comprehensive 
federal labeling regulations, preempts any 
state laws that set differing guidelines and 
standards for food labels, according to the 
motion to dismiss.

Kashi also asks the court to dismiss the 
suits’ breach-of-warranty claims, arguing no 
warranty exists.

The product labels cannot be considered 
written warranties under the Magnuson Moss 
Warranty Act, 15 U.S.C. §  2301, the motion 
says, because the labels do not include time 
duration for a warranty or a specific level of 
product performance.

PRIVACY

Hulu’s insurer denies coverage for website privacy claims
Hulu LLC’s primary and umbrella commercial general liability policies offer no coverage for a class-action lawsuit ac-
cusing the website of tracking users’ online activity in violation of various federal and state privacy laws, its insurer says 
in a California state court complaint.

There is no implied warranty of 
merchantability, the company says, because 
the plaintiffs do not allege that the products 
are harmful, tainted or cause any injury.

Finally, the company says, even if the 
plaintiffs’ claims were not preempted by 
federal law or disallowed under warranty law, 
the court still could not certify a nationwide 
class based solely on state consumer 
protection laws.

The company cites a January decision in 
which the 9th U.S. Circuit Court of Appeals 
overturned a district court’s certification 
ruling.  The appellate court said the trial 
court “abused its discretion in certifying a 

class under California law that contained 
class members … in different jurisdictions 
with materially different consumer protection 
laws.”  Mazza	 v.	 Am.	 Honda	 Motor	 Co., No. 
09-55376, 666 F.3d 581 (9th Cir. Jan. 12, 
2012).  WJ

Attorneys:
Plaintiffs: Vahn Alexander and Christopher B. 
Hayes, Faruqi & Faruqi, Los Angeles

Defendants: Kenneth K. Lee, Jenner & Block, Los 
Angeles

Related Court Document:
Motion to dismiss: 2012 WL 1312162

Hartford Casualty Insurance Co. v. Hulu LLC, No. BC482235, 
complaint filed (Cal. Super. Ct., L.A. County Apr. 4, 2012).

Hartford Casualty Insurance Co. filed a declaratory judgment complaint 
in the Los Angeles County Superior Court, asserting it owes no duty to 
defend or indemnify Hulu over alleged privacy violations because of 
policy exclusions.

According to the complaint, Hartford issued primary and excess 
commercial general liability policies to Hulu that covered the 
entertainment company from June 30, 2009, to June 30, 2010.  The 
parties renewed the policies with the same terms for 2010 to 2011.  

Each year, the primary policies provided limits of up to $2 million, and 
the umbrella policies included limits of up to $10 million, the complaint 
says.  

The insurer maintains, however, that the underlying class action fails 
to allege bodily injuries, property damage, or personal and advertising 
injuries as defined in the policies.  It also says there is no coverage for 
injunctive or equitable relief, or for statutory or punitive damages.

PRIVACY SUIT

In July 2011 Joseph Garvey sued Hulu, a website offering on-demand 
shows and movies, and Web analytics company KISSMetrics in 
California federal court on behalf of all who used the website between 
March and July 2011.  

According to Garvey’s complaint, Hulu and KISSMetrics used rogue 
hacking techniques to secretly collect information about visitors’ 
viewing habits and preferences.

A class-action lawsuit accuses Hulu LLC of tracking users’ online activity as they watch on-demand 
movies and TV shows, such as “The Daily Show.”  Hulu’s insurer says its CGL policies offer no 
coverage for the suit.  
 

Hulu_TV_Show-Page
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The defendants exploited “plaintiff and class members’ browsers and 
other software in ways that consumers did not reasonably expect,” 
Garvey’s complaint says.  

The class suit says Hulu’s privacy policy misled consumers about 
its tracking and sharing practices because it never disclosed its 
surreptitious methods to them.  

The defendants allegedly gave the unauthorized data it collected, 
including personally indentifying information, to online third parties, 
including a market research company, a social networking website, two 
ad networks and two Web analytics companies.   

The complaint alleges Hulu violated the federal Electronic 
Communications Privacy Act, 18 U.S.C. § 2710, and California privacy 
and unfair-competition laws.

HULU’S INSURANCE CLAIMS

According to Hartford’s complaint, Hulu submitted a claim for the 
Garvey suit but the insurer declined to defend Hulu and reserved its 
rights to argue additional reasons for its denial, the complaint says.

Now, the insurer requests a declaration that it has no duty to defend or 
indemnify Hulu for the Garvey suit.

Hartford maintains the Garvey lawsuit fails to allege bodily injury, 
property damage, or personal or advertising injuries that arose from an 
“occurrence” or accident.  

The insurer also says certain policy exclusions apply, such as:

• An exclusion for expected or intended injury.

• An exclusion for failing “to perform a contract or agreement in 
accordance with its terms.”

• An exclusion for “damages arising out of the loss of, loss of use 
of, damage to, corruption of, inability to access, or inability to 
manipulate electronic data.”

Additionally, the insurer seeks a declaration that Hulu cannot recover 
anything under the initial primary and umbrella policies that ran from 
June 30, 2009, to June 30, 2010, because the relevant class complaint 
alleges injuries that occurred in 2011.    WJ

Attorneys:
Plaintiffs: David Simantob and Jeanne K. Riggins, Tressler LLP, Los Angeles

Related Court Document:
Complaint: 2012 WL 1150796

Westlaw subscribers can scan this QR code to see the Garvey 
complaint on Westlaw.  

WestlaW journal insurance Bad Faith

this publication brings you detailed, timely and comprehensive 
coverage of developments in bad faith litigation around the 
country.

Many legal issues impacting bad faith litigation are covered, 
including refusal to defend, failure to settle, refusal to pay 
legitimate claims, bad-faith handling of claims, implied 
covenant of good faith and fair dealing, proper treatment  
of “unsophisticated” policyholders, and misrepresentation  
of coverage.

Call your West representative for more information about our print and online subscription packages, or call 800.328.9352 to subscribe.
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INSURANCE

Illinois appeals court finds ‘blast fax’ damages punitive,  
uninsurable
An insurer owes no coverage for a lawsuit concerning thousands of unsolicited fax advertisements because the Tele-
phone Consumer Protection Act’s $500-per-fax penalty is non-insurable as a matter of public policy, an Illinois appeals 
court has ruled.

Standard Mutual Insurance Co. v. Lay et al., 
No. 4-11-0527, 2012 WL 1377599 (Ill. App. 
Ct., 4th Dist. Apr. 20, 2012).

The 4th District Appellate Court unanimously 
held that the liquidated-damage award 
for violations of the TCPA, 47 U.S.C. §  227, 
is punitive in nature because the actual 
damages to any one individual are likely 
much smaller than $500.  

The three-judge panel said punitive damages 
are not insurable in Illinois as a matter of 
the public policy, citing Bernier	v.	Burris, 497 
N.E.2d 763, 776 (Ill. 1986).

The dispute stems from a TCPA class-action 
lawsuit filed by one of the fax recipients 
in Illinois state court against the Ted Lay 
Real Estate Agency over the mass faxing of 
thousands of advertisements for a property 
listing in 2006.

According to the panel’s opinion, the agency 
held commercial general liability and 
business owners’ policies with Standard 
Mutual Insurance Co.

Standard agreed to defend the agency 
against the TCPA suit but reserved the right 
to challenge coverage later.  The agency 
agreed to accept counsel from an attorney 
hired by the insurer but later replaced the 
attorney with one of its own choice who 
settled the class-action suit for $1.7 million, 
the opinion says.

“There is no incentive for  
a current or future fax 

sender to comply with the 
TCPA if a violation is  

covered by insurance,”  
Judge Knecht wrote.

Under the settlement, the agency agreed 
to the entry of a $1.7 million judgment and 
assigned the class-action plaintiff its right 
to recover that amount from Standard, the 
opinion says.

The insurer then sued the agency and the 
class-action plaintiff in the Macoupin County 
Circuit Court for a declaratory judgment 
that it had no duty to defend the agency in 
the TCPA lawsuit and indemnify it for any 
judgment.

After both parties moved for summary 
judgment, the trial judge ruled in favor of 
Standard, finding it owed no coverage under 
its policies.

The Appellate Court agreed.

Writing for the panel, Justice James A. Knecht 
explained that Illinois public policy forbids 
punitive damage awards from being covered 
by liability insurance.

The purpose of the TCPA is to deter the 
transmission of unwanted facsimiles by 
imposing a strict penalty of $500 for each 
violation, the judge wrote.

The actual damages would be far less than 
that, amounting to the cost of a sheet of 
paper and some toner, and the minimal 
amount of time it takes an employee to 
remove the unwanted fax from the machine, 
he said.

“There is no incentive for a current or future 
fax sender to comply with the TCPA  if a 
violation is covered by insurance,”  Judge 
Knecht wrote.

As a result, the panel ruled that punitive 
damages under the TCPA are uninsurable as 
a matter of public policy.  WJ

Related Court Document:
Opinion: 2012 WL 1377599

See Document Section B (P. 38) for the opinion.
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NURSING HOMES 

Class action alleges inadequate staffing at 
California nursing homes
Nursing home chain HCR ManorCare lured elderly and dependent adults to 
enter its facilities in California by concealing that they regularly fell below the 
“bare minimum” staffing requirements, a class-action lawsuit alleges.

Mingura v. HCR ManorCare Inc. et al.,  
No. RIC 1205504, complaint filed (Cal. 
Super. Ct., Riverside County Apr. 12, 2012).

Plaintiff Rebeca Mingura says the company 
violated state health and consumer 
protection laws by failing to provide adequate 
staff to fulfill the legal minimum amount of 
direct nursing care to each patient.

HCR ManorCare wrongfully accepted millions of dollars in 
payments from residents and their families under the false 

pretense that its nursing homes complied with state staffing 
laws, according to the suit.

ManorCare and its unidentified subsidiaries 
owned and operated the facilities as a single 
enterprise and oversaw all aspects of their 
compliance program operations, licensing and 
day-to-day operations, according to the suit.

The defendant facilities “uniformly and 
systematically” claimed to adhere to the 
Patient’s Bill of Rights in Cal. Health & Safety 
Code § 1559.1, which requires skilled nursing 

Rather, the suit alleges that ManorCare, its 
subsidiaries and California facilities are liable 
for up to $500 in statutory damages per 
violation of staffing requirements under Cal. 
Health & Safety Code § 1430(b).

A subclass of private-pay residents at the 
named ManorCare facilities is also entitled 
to recover economic damages under the 
California Consumers Legal Remedies 
Act, Cal. Civ. Code §  1750, according to the 
complaint.

The defendants violated the CLRA by failing 
to disclose or concealing the true staffing 
levels at the facilities to induce elderly and 
vulnerable adults to become residents, the 
suit says.

Mingura also claims that ManorCare’s 
conduct with respect to the private-pay 
subclass constitutes unfair business practices 
under Cal. Bus. & Prof. Code § 17200.

The private-pay class members reasonably 
relied on the facilities’ assertions that they 
complied with staffing requirements and 
likely would not have paid money to enter 
the facilities had they known the truth, the 
complaint says.

Mingura seeks class certification and 
injunctions requiring the defendants to 
immediately cease violations of state staffing 
requirements and the CLRA and to stop all 
unlawful, unfair and fraudulent business 
practices.  

She also requests restitution, punitive 
damages, attorney fees and interest.  WJ

Attorneys:
Plaintiff: Christopher P. Ridout and Caleb L.H. 
Marker, Ridout & Lyon, Long Beach, Calif.; 
Ronald W. Ask and Michael C. Maddux, Elder 
Law Center, Riverside, Calif.

Related Court Document:
Complaint: 2012 WL 1241207

According to the complaint filed in the 
Riverside County Superior Court, Mingura’s 
late mother, Maria del Rosario Perez 
Mingura, lived at ManorCare of Hemet for 
two months in 2008.

She suffered numerous indignities as a result 
of inadequate staffing levels at the facility, 
including skin infections, frequent urinary 
tract infections, falls, lack of assistance with 
bathing and toileting, and lack of access to 
pain medication, the complaint says.

Mingura filed suit as her mother’s successor 
on behalf of a class of residents who lived at 
ManorCare’s seven California facilities at any 
point in the past four years.

facilities to provide an adequate number of 
qualified personnel, the complaint says.

Mingura alleges the California facilities 
regularly fell short of the state minimum 
requirement of 3.2 hours of direct nursing 
care per patient per day under Cal. Health & 
Safety Code § 1276.5.

The defendants wrongfully accepted millions 
of dollars in payments from residents and 
their families under the false pretense that 
they complied with state staffing laws, 
according to the suit.

Mingura’s action does not seek recovery 
for any class members’ personal injuries 
that may have been caused by inadequate 
staffing.  
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TOBACCO

Smoker’s wife abandoned case, Louisiana appeals court says
A Louisiana appellate court has tossed a personal injury suit brought against a group of cigarette makers and sellers 
after concluding that the plaintiff abandoned the case when she allowed more than six years to pass before taking  
additional action in the prosecution of the lawsuit.  

Hunter v. R.J. Reynolds Tobacco Co. et al., 
No. 2011-CA-1433, 2012 WL 1232631 (La. Ct. 
App., 4th Cir. Apr. 11, 2012).

A three-judge panel of the 4th Circuit 
Court of Appeal further held that that a 
pending class-action lawsuit seeking funds 
for a smoking-cessation program for state 
residents did not rescue the case from 
abandonment.

In 2002 Ivory Hunter Sr. and his wife, Hattie, 
sued R.J. Reynolds Tobacco Co., Philip 
Morris Inc., and numerous other cigarette 
makers and retailers.  They sought damages 
for medical expenses, pain and suffering, 
anxiety and loss of consortium stemming 
from Ivory’s “lifelong” use of tobacco, the 
court’s opinion says.

Ivory died the day after the lawsuit was filed.

A year later, the defendants removed the 
case to federal court, but it was remanded 
to state court.  After remand the defendants 
filed answers, the parties engaged in 
written discovery and, in September 2004, 
R.J. Reynolds’ counsel provided certain 
documents in response to a discovery 
request, the opinion says.

The case then lay dormant until January 2011, 
when Hunter moved for a status conference, 
according to the opinion.   

The defendants moved for abandonment 
under Louisiana law, and the Orleans Parish 
Civil District Court dismissed the case.

Pursuant to La. Code Civ. Proc. art. 561, an 
action is considered abandoned when either 
party fails “to take any step in its prosecution 
or defense in the trial court for a period of 
three years.”

Hunter moved to set aside the dismissal, 
arguing that activity in the class-action 
lawsuit Scott	v.	American	Tobacco	Co. barred 
abandonment.

Co.	et	al., 949 So. 2d 1266 (La. Ct. App., 4th 
Cir. 2007).

The trial court dismissed Hunter’s case, and 
she appealed.

The Court of Appeal affirmed on the ground 
that no party in the lawsuit had acted in the 
prosecution or defense of the case in more 
than six years.  

The panel noted that Hunter has not alleged 
that her lapse in prosecution was caused by 
circumstances over which she had no control 
or that the defendants waived their rights to 
claim abandonment.

The court also rejected Hunter’s claim 
that action in Scott shows that she did not 
abandon the case.

“Importantly, Mrs. Hunter neither contends 
nor suggests that the defendants took any 
action in Scott which prevented her from 
taking any steps to prosecute this matter 
or which constitute a waiver to raise in 
abandonment in this action,” the panel said. 

The court stressed that Hunter’s action and 
Scott are “separate and discrete.”

“Importantly, Mrs. Hunter neither contends nor  
suggests that the defendants took any action in …  

[a state court class action] which prevented her from taking  
any steps to prosecute this matter,” the court said.

In Scott a Louisiana appeals court ordered the 
major tobacco companies to pay more than 
$240 million to fund a smoking-cessation 
program for 210,000 smokers in the state.  
Scott	et	al.	v.	Am.	Tobacco	Co., 36 So. 3d 1046 
(La. Ct. App., 4th Cir. 2010).

Three years earlier, the court held that the 
plaintiffs were entitled to $600 million to 
fund the program.  Scott	et	al.	v.	Am.	Tobacco	

Neither Hunter nor her husband was a 
named class member in Scott, appeared in 
Scott or consolidated their lawsuit with Scott, 
it said.

“Thus, the steps taken in the prosecution or 
defense of Scott cannot serve to prevent the 
abandonment of Mrs. Hunter’s action,” the 
court concluded.  WJ

Attorneys:
Plaintiff: Jessica W. Hayes, Murray Law Firm, New 
Orleans  

Defendants: Phillip A. Wittmann, Stone Pigman 
Walther Wittmann, New Orleans

Related Court Document:
Opinion: 2012 WL 1232631

See Document Section C (P. 43) for the opinion.

Westlaw subscribers can scan this QR code 
to see the 2010 Scott opinion on Westlaw. 
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NEWS IN BRIEF

9TH CIR. OKS DISMISSAL OF SUIT 
OVER AFFIRMATIVE ACTION BAN

The 9th U.S. Circuit Court of Appeals has 
upheld California’s constitutional provision 
known as Proposition 209, which bars the use 
of affirmative action in the admissions process 
for public universities.  According to the 
panel’s opinion, U.S. District Judge Samuel 
Conti of the Northern District of California 
correctly based his decision on a 1997 
appeals court ruling that held Proposition 
209 constitutional because it does not make 
racial classifications, but rather prohibits 
categorizing individuals according to race.  
Minority advocacy groups and students sued 
the state and the University of California, 
alleging the law violated students’ equal-
protection rights under the 14th Amendment 
by preventing the school from considering 
race-based education inequalities during the 
admissions process.

Coalition to Defend Affirmative Action et al. v. 
Brown et al., Nos. 11-15100 and 11-15241, 2012 
WL 1072235 (9th Cir. Apr. 2, 2012).

Related Court Document:
Opinion: 2012 WL 1072235

MCDONALD’S CAN KEEP TOYS IN 
HAPPY MEALS

A California judge has tossed a lawsuit 
accusing McDonald’s of illegally marketing 
unhealthy food to children by including toys in 
its Happy Meals.  In a one-page order, Judge 
Richard Kramer of the San Francisco County 
Superior Court gave no reason for his decision 
to dismiss the suit with prejudice.  The suit, 
filed by the watchdog group Center for Science 
in the Public Interest on behalf of parents of 
young children across the state, said the fast-
food giant’s advertisements aimed at children 
violated consumer protection laws.  The ads 
were unfair because young children cannot 
understand that the marketing is targeting 
them, the suit said.  Michael Jacobson, CSPI’s 
executive director, reacted to the decision 
by likening the marketing of food using toys 
to lead paint and child labor.  “McDonald’s 
must stop exploiting children at some point,” 
Jacobson said in a statement.

Parham v. McDonald’s Corp. et al.,  
No. CGC-10-506178, 2012 WL 1129911  
(Cal. Super. Ct., S.F. County Apr. 4, 2012).

Related Court Document:
Order: 2012 WL 1129911

FEDERAL LAW PREEMPTS 
DRUMSTICK ICE CREAM LABEL SUIT

Federal food labeling laws preempt a lawsuit 
that attempted to force the maker of the 
Drumstick ice cream novelty to change its 
nutritional claims, the 9th U.S. Circuit Court of 
Appeals has ruled.  The suit, filed on behalf of 
a nationwide class of consumers, alleged the 
labels’ low-fat claims were misleading.  Also, 
the use of the words “classic” and “original” on 
the label could make consumers believe the 
desserts are made with the same ingredients 
first used in 1928, even though the treats now 
contain unhealthy partially hydrogenated 
oil.  The unanimous appellate panel said the 
labels’ trans-fat information is accurate under 
labeling laws.  Further, it said, use of the words 
“original” and “classic” would not lead a 
reasonable consumer to conclude Drumsticks 
are healthier than similar products.

Carrea v. Dreyer’s Grand Ice Cream Inc.,  
No. 11-15263, 2012 WL 1131526 (9th Cir.  
Apr. 5, 2012).

Related Court Document:
Opinion: 2012 WL 1131526

TOYOTA APPEALS MDL ARBITRATION 
DENIAL TO 9TH CIRCUIT

Toyota Motor Corp. is appealing U.S. 
District Judge James V. Selna’s refusal to 
send 20 economic-loss cases on unintended 
acceleration to arbitration.  The judge, 
overseeing the federal multidistrict litigation 
in the Central District of California, ruled in 
March that Toyota waived its right to arbitrate 
15 of those claims, and that in the other five 
cases, Toyota dealerships, not the automaker 
itself, were party to arbitration agreements in 
the sales and lease contracts.  Toyota cited 
the U.S. Supreme Court’s ruling in AT&T	
Mobility	 v.	 Concepcion,	 131 S. Ct. 1740 (2011), 
which held arbitration agreements containing 
class-action waivers are enforceable.  
Denying the motion, Judge Selna said that 
since Concepcion	 was decided in April 2011, 
Toyota has continued to “actively defend 
the economic-loss claims without a whisper 
of the intent to seek an order compelling 
arbitration.”  The company filed its notice of 
appeal to the 9th Circuit April 11.

In re Toyota Motor Corp. Unintended 
Acceleration Marketing, Sales Practices & 
Products Liability Litigation, No. 8:10-ML-
2151, notice of appeal filed (C.D. Cal. Apr. 11, 
2012).

CEO HOGGING PORK PROCESSOR’S 
PROFITS, SUIT SAYS

A shareholder has asked the Delaware 
Chancery Court to freeze a $418 million bid by 
Zhongpin Inc.’s CEO to take the China-based 
pork processor private and keep for himself its 
rapidly rising revenues.  The class-action suit 
says CEO Xianfu Zhu’s $13.50-a-share buyout 
offer will cut public investors out of their 
share of the nearly guaranteed growth that 
Zhongpin will enjoy in the near future as its 
penetration of the expanding Chinese meat 
distribution market increases.  Zhongpin 
directors breached their fiduciary duty to 
shareholders by failing to look for the best offer 
for the company, the suit says.  Although Zhu’s 
offer represents a sizeable premium over the 
company’s current share price, it significantly 
undervalues the company because the shares 
do not yet reflect its rapidly rising value, 
according to the complaint.

Meeks v. Zhu et al., No. 7393, complaint 
filed (Del. Ch. Apr. 3, 2012).

Related Court Document:
Complaint: 2012 WL 1202886

GOOGLE PROFITS FROM ‘BOGUS’ 
APPS, SUIT SAYS

Two Android phone users have sued Google 
in Los Angeles County court, alleging the tech 
giant fails to test its application programs 
for its online store and refuses to provide 
refunds for customers who bought defective 
or underperforming apps.  Google misleads 
customers into believing that apps in the 
Google Play Store work and are compatible with 
all Android phones, the suit says.  In contrast, 
Google’s main competitor in the app market, 
Apple Inc., does not sell an application until 
it has been tested and approved, according to 
the complaint.  Google allegedly has no quality 
control or safety parameters concerning the 
sale of applications.  Google is aware it sells 
many apps that do not function, the complaint 
adds, but “it is almost impossible to return 
the application for a refund.”  The suit seeks 
unspecified damages for breach of the implied 
warranty of merchantability and fraudulent 
business practices on behalf of a statewide 
class of Google app users.

Harris et al. v. Google Inc., No. BC480854, 
complaint filed (Cal. Super. Ct., L.A. County 
Mar. 14, 2012). 

Related Court Document:
Complaint: 2012 WL 847043
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