
Class Action Lawsuits
Will the Supreme Court approve the Wal-Mart case?

C
lass actions are a controversial legal procedure al-

lowing large numbers of plaintiffs with similar claims

to join in a single lawsuit against one or more de-

fendants. Civil rights and consumer groups say class

actions provide a practical remedy for widespread injuries and

help hold businesses accountable for wrongdoing. Business interests

insist they lump together claims that may or may not be valid and

can force companies to settle instead of incurring the expense and

risk of defending a massive lawsuit. The Supreme Court is current-

ly considering one of the biggest class actions ever filed: a sex-

discrimination suit brought on behalf of up to 1.5 million current

or former workers at Wal-Mart, the giant retailer. Two lower federal

courts certified the case for trial, but justices voiced doubts during

arguments in March about allowing the case to proceed as a class

action. Meanwhile, the court’s 5-4 ruling in a separate case allows

businesses to enforce contracts that block consumers and employees

from using class actions in arbitration.

I

N

S

I

D

E

THE ISSUES ....................435

BACKGROUND ................442

CHRONOLOGY ................443

CURRENT SITUATION ........448

AT ISSUE........................449

OUTLOOK ......................451

BIBLIOGRAPHY ................454

THE NEXT STEP ..............455

THISREPORT

Supporters of the women who sued Wal-Mart for sex
discrimination demonstrate on March 29, 2011, 
at the U.S. Supreme Court, which is considering

whether to let the big case proceed.
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Class Action Lawsuits

THE ISSUES
B etty Dukes went to

work for the local
Wal-Mart in Pitts-

burg, Calif., in 1994, as a
part-time cashier earning $5
an hour. Seventeen years later,
she has advanced no further
than store “greeter,” making
$15.23 an hour. *

Yet Dukes, a soft-spoken
ordained Baptist minister, has
risen to national prominence
as the lead plaintiff in a mam-
moth sex discrimination suit
against Wal-Mart that could
cost the nation’s largest pri-
vate employer hundreds of
millions of dollars in back
pay and other penalties.

The outcome may also
send lower federal courts an
important signal on how
strictly to apply the proce-
dural rules governing class actions —
the controversial form of mass litiga-
tion used by discontented workers,
defrauded investors and disgruntled
customers and assailed by businesses
and critics of runaway civil litigation.

So far, two lower federal courts
have ruled that the case can proceed
as a class action on behalf of 500,000
or more women who have worked for
the company’s Wal-Mart or Sam’s Club
stores in the United States since 1998.

The case could just as likely peter
out if the U.S. Supreme Court decides
that the decade-long litigation cannot
go forward as a class action. The jus-
tices heard arguments on March 29 on
the question of whether to certify as

a class action the suit filed in 2001 on
behalf of Dukes and five other named
plaintiffs. The court’s answer to that
seemingly technical question likely
holds the key to the outcome. “These
kinds of cases settle if they’re certi-
fied,” says Michael Selmi, a professor
at George Washington University Law
School in Washington, D.C., who has
studied employment discrimination
cases for more than a decade. 1

Class actions are, in the words of fel-
low George Washington law professor
Roger Trangsrud, “the most controver-
sial” form of civil litigation today. A class
action allows plaintiffs with similar claims
to consolidate claims too small to liti-
gate individually into a suit big enough
for a lawyer to take on and too big for
a corporate defendant to brush off.

Civil rights organizations and in-
vestor- and consumer-protection groups
view class actions as an indispensable
legal tool against corporate wrongdo-
ing. “There’s often widely dispersed harm

from a defendant’s unlawful
conduct,” says Scott Nelson, an
attorney with the nonprofit
Public Citizen Litigation Group
in Washington. “If a company
cheats 10 million people out
of $30, that’s $300 million. That’s
a lot of money.”

A class action, Nelson says,
is often “the only way” to pur-
sue such claims to compen-
sate the victims. At the same
time, he notes, attorneys for
the class can seek a declara-
tory judgment or injunction to
put a stop to the alleged
wrongdoing in the future.

Business groups acknowl-
edge some role for class ac-
tions, which can benefit a com-
pany by resolving a multitude
of potential claims in one
“global” settlement. But they
also say that class actions can
coerce a company into settling
a dubious case to limit litiga-

tion expenses and avoid the risk of an
even larger judgment. “Some compa-
nies are just devastated by class ac-
tions,” says Matt Cairns, a lawyer in
Concord, N.H., and current president
of the Chicago-based organization DRI
— The Voice of the Defense Bar.

Cairns says class actions sometimes
also operate to plaintiffs’ detriment, as
in consumer-suit settlements that pro-
vide class members with discount or
reduced-price coupons for the defen-
dant’s product or service. Cairns and
other critics say the coupons often go
unused while lawyers get to pocket
six- or seven-figure attorney-fee awards.

Various forms of “aggregate litigation”
can be found as far back as medieval
England and the 19th-century United
States. 2 Today, class actions are gov-
erned in federal court by Rule 23 of
the Federal Rules of Civil Procedure,
which sets out requirements for certi-
fying a suit as a class action. In short,
the claims to be consolidated must be
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Betty Dukes, a greeter at the Wal-Mart store in Pittsburg,
Calif., filed a sex discrimination suit against the

company 10 years ago, along with several other women.
The U.S. Supreme Court will soon decide whether to

allow the case to proceed as a class action representing
up to 1.5 million women. If the case moves ahead, a
settlement could cost the nation’s largest private
employer hundreds of millions of dollars in 

back pay and other penalties.

* Wal-Mart Stores, Inc., is the company’s legal
name. The company now uses the brand
name “Walmart” — without punctuation or
interior capitalization — but recommends the
use of Wal-Mart when referring to legal or fi-
nancial matters.



436 CQ Researcher

numerous and generally similar (“com-
mon”) and the named plaintiffs typi-
cal of and an adequate representative
for the potential class.

If those criteria are met, a judge
can then certify the case with an ad-
ditional finding that a classwide in-
junction would be “appropriate” or
that the common questions “predom-
inate” over different issues, and class
action is the “superior” method of ad-
judication. (See box, p. 445.)

The federal judiciary, exercising rule-
making authority granted by Congress,
adopted Rule 23 in 1966, in the heady
days of civil and consumer rights. In
recent years, federal courts have come

to apply the rule more strictly than
before, making it somewhat harder for
plaintiffs to get suits certified as class
actions. In addition, Congress passed
laws in the 1990s to tighten the rules
for securities class actions and anoth-
er measure in 2005 to shift nationwide
class actions from state courts into what
business groups viewed as a more fa-
vorable forum: federal courts.

Plaintiffs’ groups are downbeat about
the trend. “Class actions right now have
a ‘sell’ recommendation,” says John Vail,
vice president and senior litigation coun-
sel of the Center for Constitutional Liti-
gation in Washington. The center is an
arm of the American Association for Jus-

tice (AAJ), formerly the Association of
Trial Lawyers of America.

Business groups and their allies, on
the other hand, approve of the changes.
“The trend is generally good,” says
Richard Samp, chief counsel at the pro-
business Washington Legal Foundation.

Employment-discrimination cases are
one of the categories of class actions
affected by the changed judicial cli-
mate. “There are a lot of hurdles for
class actions,” says Rebecca Hamburg,
program director of the San Francisco-
based National Employment Lawyers
Association, a plaintiffs’ group.

Thus far, the Wal-Mart case has de-
fied that trend. A federal judge in San
Francisco and a 6-5 majority of judges
on the Ninth U.S. Circuit Court of Ap-
peals have certified the case as a class
action despite all-out opposition by
the Bentonville, Ark.-headquartered
company buttressed by several busi-
ness and conservative groups at the
appellate stage. (See sidebar, p. 446.)

Dukes, now 61, brought her com-
plaint of discrimination to the Impact
Fund, a nonprofit law firm in Berke-
ley, Calif., in early 2001. Frustrated by
several years of no advancement, Dukes
felt unfairly treated when she was de-
moted for what she described as a
common practice at the store: asking
another cashier to open a cash regis-
ter with a one-cent sale to make change
she needed for a purchase. 3

Brad Seligman, the fund’s founder
and senior counsel, combined Dukes’
complaint with others to file the original
suit in federal court in San Francisco later
that year. As evidence to support the cer-
tification of the case as a class action,
Seligman and his colleagues compiled
statistics showing an underrepresenta-
tion of women in managerial positions
at Wal-Mart and a 5 percent to 15 per-
cent pay gap for women in all 41 of
Wal-Mart’s U.S. regions. The lawyers also
introduced affidavits from 120 women
documenting what they depicted as a
pervasive atmosphere of sexism and gen-
der stereotyping.

CLASS ACTION LAWSUITS

Top Bias Cases Produce $348 Million

The 10 biggest settlements approved in 2010 in employment discrimi- 
nation cases included a record $175 million accord in a sex dis- 
crimination claim brought by current and former sales employees of 
the drugmaker Novartis. In a second major case, television writers 
40 and over sued networks, studios and talent agencies for age 
discrimination. Other defendants included private companies, a 
national law firm and the U.S. Department of Veterans Affairs, which 
was charged with racial discrimination in VA hospitals.

Source: Seyfarth Shaw, “Annual Workplace Class Action Litigation Report,” (2011), 
www.seyfarth.com/dir_docs/news_item/74ac8de1-0a63-40b9-9d3f-050b85f00d80_
documentupload.pdf.

  Settlement
    Amount                       Defendant(s)             Claim
 (in millions)
 $175 Novartis (pharmaceuticals) Sex discrimination

 $70 TV networks, studios, talent agencies Age discrimination

 $44 Airline Pilots Assn. Age discrimination

 $21.4 Eastman Kodak Co. Race discrimination
    (photographic equipment)

 $15.36 Sanofi-Aventis U.S. LLC Sex discrimination
      (pharmaceuticals)

 $8.56 Spansion Inc. (technology) Failure to notify of 
     plant closure

 $6 Mulcahy, Inc. (construction) Race, national origin 
     discrimination

 $5 U.S. Dept. of Veterans Affairs Race discrimination

 $2 Heller Ehrman LLP (law) Age discrimination

 $1.1 Dresser Waukesa (engines) Race discrimination
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Wal-Mart sharply disputed the sta-
tistics and the thrust of the anecdotal
evidence. It also argued that class cer-
tification was unwarranted because a
class of as many as 1.5 million women
had too many differences to satisfy
the federal rule’s requirements of “com-
monality” and “typicality.” Nevertheless,
U.S. District Judge Martin Jenkins cer-
tified the class in an 84-page order on
June 21, 2004. The Ninth Circuit, the
appeals court for California and eight
other Western states, affirmed the ruling
on April 26, 2010.

The Supreme Court agreed on Dec. 6
to hear Wal-Mart’s appeal of the ruling.
By then, the justices had already put
two other class action cases on their
calendar for the term, which ends in
late June, and were to add one more
on Jan. 7. “The law of class actions is
currently in flux,” says Alexandra Lahav,
a professor at the University of Con-
necticut School of Law in Storrs who
helped write a friend-of-the-court brief
in support of the plaintiffs at the
Supreme Court. (See box, p. 440.)

In the only ruling issued so far, the
court gave business groups a major vic-
tory on April 27 by upholding compa-
nies’ ability to enforce clauses commonly
seen in consumer contracts that bar class
actions in arbitration. The 5-4 ruling in
AT&T Mobility LLC. v. Concepcion reject-
ed on federal preemption grounds a Cal-
ifornia rule treating waivers of classwide
arbitration as generally unenforceable.

As consumer and business groups
digest the ruling in Concepcion and
await the ruling in the Wal-Mart case,
here are some of the major questions
about class actions under debate:

Do class actions provide effective
remedies to plaintiffs?

After a federal court jury found the
pharmaceutical company Novartis guilty
of sex discrimination in May 2010, the
company agreed to a record $175 mil-
lion settlement of the class action case.
As part of the settlement, some 6,000
female sales representatives were to

share $152.5 million in back pay and
other damages — about $25,000 apiece
on average — for alleged discrimina-
tion in pay and promotion. The lawyers
were to be paid a record $38 million
in legal fees, and Novartis was also
to spend $22.5 million on improved
equal employment practices. 4

Today, the discount purchasing
club DirectBuy is proposing to settle
a consumer-fraud suit for failing to
disclose rebates the company received
from manufacturers. The settlement
calls for giving current or former mem-
bers extensions or discounts on their
paid subscriptions. The lawyers would
be paid between $350,000 and $1 mil-
lion in fees. But attorneys general from

37 states, Puerto Rico and the District
of Columbia are urging a federal judge
to reject the settlement, saying it rep-
resents nothing more than “a sales ve-
hicle” for the company with no ben-
efit to the 4,000 class members. 5

The two cases convey some idea of
the potential scope of class actions.
Some provide class members a mea-
sure of compensation but hardly a gen-
erous windfall even in a case as suc-
cessful as the Novartis suit. “Money
does get distributed to plaintiffs, and
some do well,” says Selmi, the George
Washington law school expert on em-
ployment discrimination cases.

Others, such as the “coupon settle-
ments” in many consumer-fraud cases,

Nearly Half of Class Actions Involve Labor Issues

Labor-related suits, including so-called “collective actions” brought 
under the federal Fair Labor Standards Act, accounted for nearly half 
of the 2,300 class actions filed in the first half of 2007, the most recent 
period analyzed by the Federal Judicial Center, the research arm of 
the federal judiciary. Consumer-related suits comprised the second-
largest category. Employment discrimination suits are included in the 
civil rights category, which accounted for only 7 percent of the total.

Source: Emery G. Lee III and Thomas E. Willging, “The Impact of the Class Action 
Fairness Act of 2005 on the Federal Courts,” Federal Judicial Center, April 2008, 
www.fjc.gov/public/pdf.nsf/lookup/cafa0408.pdf/$file/cafa0408.pdf

Class Action Filings in Federal District Courts by 
Nature and Number of Suits, January-June 2007

47.4% 
(1107)

Labor

7.9% (185)
Other

9.0% (211)
Contracts

1.2% (28)
Torts-Property Damage

1.5% (34)
Torts-Personal Injury

22.5% (525)
Consumer/Fraud

3.6% (84)
Securities

6.9% (160)
Civil RIghts
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give class members “compensation”
that many or even most may find of
little, if any, value. “Most people don’t
really know that they are [members of
the class],” says Matt Webb, senior vice
president for legal reform policy at the
U.S. Chamber of Commerce’s Institute
for Legal Reform. And what they get,
Webb says, is “essentially pennies or
maybe $10 off their next purchase.”

From plaintiffs’ perspective, which of
these views of class action is more typi-
cal or more accurate?
“As a practical matter,
we don’t know,” says
Lahav, the Connecti-
cut law professor.

In employment
discrimination cases,
the Novartis settle-
ment was the big
headline in a year that
was generally good
for plaintiffs. “There
were more cases, big-
ger cases and bigger
settlements in 2010
than in any year in
the past,” says Gerald
Maatman, a partner
with the Chicago-
based corporate law
firm Seyfarth Shaw
who oversees a blog
and an annual report
on workplace class actions.

Early in the 2000s, Selmi had a down-
beat assessment of employment dis-
crimination cases, saying that they “rarely
provide meaningful benefits to the plain-
tiff class.” Today, he says plaintiffs are
faring better, in part because lawyers
are focusing more on monetary relief
than on institutional changes.

Maatman says individual class
members may or may not fare better
in a class action than they would in
their own suits. “People with a good
case do better in an individual case,”
he says. “People who don’t have a
good case . . . probably do a little
better in a class action.”

Some other categories of class ac-
tions can produce seven-, eight- or
even nine-figure settlements — most
notably, securities cases, which have
fluctuated around an average of 230
per year over the last decade or so.
The median value of securities class ac-
tion settlements reached an all-time high
of $11.1 million in 2010 — a 30 per-
cent increase over the 2009 median,
according to the research firm NERA
Economic Consulting. The mean or

average settlement also set a new
record: $109 million. The study’s au-
thors noted, however, that the size of
the typical settlement may start falling
as credit-crisis cases work their way
through the court system. 6

The 2010 figure was inflated by one
mega-settlement: the $7-billion accord
in the class action by Enron stockholders
arising from the company’s accounting
scandal and subsequent bankruptcy;
the settlement, reached in 2008, was
given final approval in February 2010.
Even with settlements increasing, how-
ever, the research firm’s study showed
that investors are recovering a small and
declining percentage of their claimed

losses. In 2010, investors recovered only
2.4 percent of claimed losses totaling
$604 billion; in 1996, plaintiffs recov-
ered about 7 percent of claimed loss-
es of $64 billion.

Many of the more common con-
sumer class actions are often called “neg-
ative value” suits because an individual
plaintiff could expect to lose money by
pursuing the case individually to judg-
ment. In those cases, plaintiffs’ lawyers
argue, a class action is the only way

to obtain compensation.
“It can seem on an in-
dividual basis that
you’re not getting much
back,” says Vail, with the
trial lawyers’ group. “But
you’re performing the
function of getting ill-
gotten gain back.”

Critics complain, how-
ever, that consumers get
little if anything from the
settlements in those cases,
while the class action
lawyers make out well
— too well, they say. “The
trial bar is getting mil-
lions of dollars for get-
ting you the privilege of
getting $10 off your next
purchase,” says Webb.

“A lot of class actions
are being done for the

benefit of attorneys, and the plaintiffs
end up getting the short end of the
stick,” says Ted Frank, founder of the
Center for Class Action Fairness. Frank,
a lawyer formerly affiliated with the
conservative American Enterprise Insti-
tute, founded and operates the center
in order to file objections in court to
proposed class action settlements. 7

Brian Fitzpatrick, an associate pro-
fessor at Vanderbilt University Law
School in Nashville, Tenn., disputes
the critique. “The lawyers are not get-
ting all the money,” says Fitzpatrick, a
self-described skeptic of class actions.
In his research, Fitzpatrick found that
legal fees amounted to only 15 percent

CLASS ACTION LAWSUITS

The pharmaceutical company Novartis agreed to a record $175 million
settlement after a federal court jury last year found the Swiss firm
guilty of sex discrimination in pay and promotion. As part of the
settlement, some 6,000 female sales representatives are sharing 
$152.5 million in back pay and other damages — about 

$25,000 apiece on average. Legal fees were a record $38 million.
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of the value of pro-
posed settlements. 8

Frank sharply dis-
putes Fitzpatrick’s
methodology and con-
clusion. Regardless, Fitz-
patrick says he favors
generous compensa-
tion for lawyers for
“negative value” cases
because they would not
be brought otherwise.
In some cases, he says,
“we wouldn’t get any-
thing without the class
action.”

Are class actions
fair to defendants?

When the noted
federal appeals court
judge Richard Posner
joined in decertifying
a tainted-blood class
action suit, he depict-
ed the mass-litigation
device as sometimes
operating to force de-
fendants into “black-
mail settlements.” The
suit would create “in-
tense pressure to settle,”
Posner wrote in the
now often cited 1995
decision, because the defendants would
not want to “roll the dice” and risk a
massive damage award and possible
bankruptcy. 9

Today, business interests conjure up
the same image of companies effec-
tively forced into settling class actions,
regardless of the merits, once a court
has certified the suit for class status.
“It’s too costly in most circumstances
for anyone to defend a class action
once you get past the certification
stage,” says the Chamber of Commerce’s
Webb. “The discovery costs are phe-
nomenal,” Webb says, referring to the
pretrial evidence-gathering process.
“The potential liability is phenomenal.”

Legal experts across the board

agree that class actions increase the
pressure on defendants to settle. But
plaintiffs-minded and business-minded
experts alike also discount the notion
that big companies with high-priced
legal teams are coerced or “black-
mailed” into settlements.

“It is certainly true that class ac-
tions are very expensive to litigate,
both for plaintiffs and defendants, and
that there’s a huge amount of money
at stake,” says Trangsrud, the George
Washington law professor. “That does
put extraordinary pressure on defen-
dants to settle, and it’s undoubtedly
true that corporations have in some
cases settled for large amounts of money
cases that were fairly weak.”

“But I don’t think it’s
blackmail,” Trangsrud con-
cludes. “I think they’re mak-
ing a business decision.”

Samp, with the Wash-
ington Legal Foundation,
agrees. “If the potential
downside is $10 billion,
they’ll settle,” Samp says.
“That doesn’t mean it’s
blackmail. The company’s
acting in their long-term
best interest of trying to
minimize its risk.”

“The blackmail argu-
ment is not a good argu-
ment,” says Lahav, the Con-
necticut law professor. “If
they could show me that
there is in fact frivolous lit-
igation that in fact is being
settled for enough money
to affect the business in any
way, I’d be very interested.
But I haven’t seen any.”

Fitzpatrick, the Vander-
bilt law professor, is simi-
larly unimpressed with the
critique. “If there is black-
mail, it’s not very preva-
lent,” he says.

The “blackmail” argument
rests not only on the risk
of an oversized judgment

but also on the purported difficulty in
mounting a defense in a possible trial.
Wal-Mart’s attorneys and the various
businesses and advocacy groups sup-
porting the company emphasize that
issue in seeking to overturn the class
certification of the case. The decision
to certify the case as a class action
“eliminated Wal-Mart’s right to prove its
defenses,” the company argued in its
brief to the Supreme Court.

Fitzpatrick agrees. “They’re trying to
shove too many different people into one
lawsuit,” he says. “It’s over 1 million em-
ployees. There’s too much difference and
not enough sameness for one lawsuit.”

Lawyers representing plaintiffs in job-
discrimination cases say companies

Attorney Brad Seligman is founder and senior counsel of the
Impact Fund, the public-interest law firm in Berkeley, Calif., 
that filed the 2001 class action sex-discrimination suit against

Wal-Mart. Statistics compiled by the law firm showed
underrepresentation of women in managerial positions 
at Wal-Mart and a 5-15 percent pay gap for women 

in all 41 of Wal-Mart’s U.S. regions.
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themselves have the information need-
ed to refute charges of bias. In the
Wal-Mart case, Hamburg of the em-
ployment lawyers group says the case
turns on statistical evidence stored in
the company’s computer system.

“Plaintiffs intend to prove their case
primarily through statistical evidence
from Wal-Mart’s own payroll system,”
Hamburg explains. “Wal-Mart could try
to defend by using statistics to show
that any disparities can be explained
by non-discriminatory factors.”

In actuality, the practical difficulties
of defending a class action suit are some-
what theoretical. Lawyers and experts
agree that once a case is certified as a
class action, it is almost always settled.
The Novartis case, with a six-week jury
trial, is the rare exception.

The critique of class actions from
business groups also overlooks the ac-
knowledged advantages for business in
some circumstances to resolve a large

number of potential claims in one pro-
ceeding. “There are cases where the class
action is the best way for resolving a
matter,” says Cairns, with the defense bar
group. “It can be more efficient to re-
solve cases, more efficient both for the
plaintiff and for the company, who have
to deal with just one set of lawyers.”

Webb agrees. “It does make sense
if you’re sitting in the defense chair
to get as much global peace as you
can,” he says.

Supporters and critics also disagree
about whether class action suits are
sufficiently numerous to pose an over-
all threat to American business. Pre-
cise figures are hard to come by, but
one private service counted 6,059 new
class action filings in 2010. That fig-
ure counts a substantial number of
wage-and-hour suits brought under
the Fair Labor Standards Act instead
of Rule 23’s somewhat complex pro-
visions. (See box, p. 444.)

Lahav, the Connecticut law profes-
sor, views the number as insubstan-
tial. “There are not that many class ac-
tions,” she says. Webb disagrees. “It’s
not just a question of how many there
are,” he says. “It’s a question of how
dangerous they are. It doesn’t take a
lot of those cases being out there to
cause an increased level of concern
within the business community.”

Are class actions too big for
courts to manage?

A sex-discrimination class action
against Rolls-Royce by two female man-
agers at its Indianapolis jet engine
plant was brought in 2006 on behalf
of only 500 plaintiffs, but the Seventh
U.S. Circuit Court of Appeals still
found it too ungainly for a trial court
to manage. In a decision issued the
day after the Supreme Court’s argu-
ments in the Wal-Mart case, the ap-
peals court upheld a district court
judge’s refusal to certify the suit against
Rolls-Royce as a class action.

Writing for the appeals court, Judge
Posner noted that the issue of “how
far to stretch” the federal class action
rules was pending before the Supreme
Court in what he called the “gigantic”
Wal-Mart case. “The present case is
not as big a stretch,” Posner continued,
“but it is big enough.” 10

Class actions present an array of
challenges for judges who have to
manage the cases. Complex factual and
legal issues abound from the initial fil-
ing and critical decision on certifica-
tion through notice to class members
and pretrial discovery to a potential
trial or a more likely settlement with
the attendant distribution of funds to
individual class members and the
award of attorney fees.

Critics of class actions say the Wal-
Mart case dramatizes the problems that
arise when the procedure is stretched
too far. “One of the things that needs
to be looked at is whether classes are
potentially too large,” says the Cham-
ber of Commerce’s Webb. “When cases

CLASS ACTION LAWSUITS

Class Action Cases Before the Supreme Court

The U.S. Supreme Court heard four class actions during its current 
term. The court has decided one of the cases; the others are to be 
decided by the end of June. Here are the issues:

AT&T Mobility LLC v. Concepcion (decided April 27)

May states require that classwide arbitration be permitted in any 
arbitration agreement? The Supreme Court said no (5-4).

Smith v. Bayer Corp. (argued Jan. 18)

May a federal court that has denied class certification preclude a 
similar state court suit? The Eighth U.S. Circuit Court of Appeals 
said yes.

Wal-Mart Stores Inc. v. Dukes (argued March 29)

May a federal court hear a nationwide class action by current and 
former female Wal-Mart employees alleging sex discrimination in 
pay and promotions? The Ninth Circuit said yes.

Erica P. John Fund Inc. v. Halliburton Co. (argued 
April 25)

Must plaintiffs in a securities-fraud class action prove in advance 
of class certification that the alleged fraud caused a drop in stock 
prices? The Fifth Circuit said yes.
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get so large, it’s vir-
tually impossible to
defend them.”

Supporters counter
that it is both possi-
ble and necessary for
courts to handle class
actions regardless of
size as long as they
satisfy the federal
rule’s requirements.
“It’s possible for a class
action to be very big
and to be very man-
ageable,” says Lahav,
the Connecticut law
professor.

“We have to adapt
the civil justice sys-
tem to deal with the
magnitude of the play-
ers that are out there,”
says Vail, with the
trial lawyers’ group. “If
we are going to allow
leviathan to exist, we need the mecha-
nism to control leviathan.”

The difficulties of managing the Wal-
Mart case troubled conservative and
liberal justices alike during the Supreme
Court arguments, though from differ-
ent perspectives. Justice Antonin
Scalia, a conservative, voiced concern
about forcing the company to defend
individual personnel decisions from a
decade or longer in the past. “Is this
really due process?” Scalia asked Wash-
ington attorney Joseph Sellers, repre-
senting the plaintiffs.

Justice Ruth Bader Ginsburg, senior
of the court’s four liberals, worried
about how a court could calculate
back pay due to the hundreds of thou-
sands of class members in the event
of a settlement or trial. Questioning
Sellers, she called the issue “a very se-
rious problem.”

Lahav insists the problem can be
dealt with by dividing the class into
separate groups of similar members.
“The class action rule allows you to
subclassify,” she says. But she com-

plains that judges need to be more
assertive in overseeing the distribution
of settlements. “Judges aren’t asking
enough questions,” Lahav says.

Maatman, the Chicago lawyer, says
the distributions of class action settle-
ments inevitably lack precision. “The
allocation is rough-as-rough-can-be jus-
tice,” Maatman says. “It has nothing to
do with individual circumstances.”

“You deal with all those kinds of is-
sues routinely in employment cases,”
Vail replies, pointing to the National
Labor Relations Board’s role in admin-
istering relief in unfair labor practice
cases. “It’s not easy. It takes time. It
takes effort. But it happens.”

Frank, the class-action settlement ob-
jector, says judges need to adopt a
more active posture toward managing
the cases not just at the end but also
at earlier stages. “Bad litigation is not
screened out often enough,” he says.

Frank and other critics say judges
should be more wary about certifying
class actions. But plaintiffs lawyers warn
against judges considering substantive

issues at the certifica-
tion stage. “Class certi-
fication has become
more like summary
judgment,” says Ham-
burg with the employ-
ment lawyers’ group.
“You’re really arguing
about the merits of the
case when that really
isn’t what you’re sup-
posed to be doing at
the certification stage.”

A major post-certifi-
cation issue is notifying
class members. Indi-
vidual notice is required
in a suit for monetary
re l ie f  under  Ru le
23(b)(3) but not one
for an injunction or de-
claratory judgment
under Rule 23(b)(2).
Class members can opt
out of the former type

of suit and file their own individual
claims. In either case, class members
are ordinarily bound by any judgment
or settlement even if they do not par-
ticipate.

The rules highlight the tensions be-
tween individual rights and mass jus-
tice in class actions. “Absent class
members don’t have much control
over a class action,” says Trangsrud,
the George Washington law professor.
“Even the representative parties don’t
have much control. The decisions are
largely made by class counsel.”

Despite the difficulties, experts
sympathetic to class actions insist that
courts can manage the cases. Business-
minded critics, they say, are mostly
concerned with protecting corporate
defendants from being held account-
able for wrongdoing.

“The corporate, institutional defen-
dant understandably hates class ac-
tions in some circumstances,” Trangsrud
says. “But in some of these cases, the
defendant has engaged in wrongful
conduct.”

Wal-Mart human resources executive Gisel Ruiz addresses reporters at
the Supreme Court on March 29, 2011, the day the court heard the Wal-
Mart case. Ruiz discounts the complaints in the suit. “I’ve never been
exposed to the examples that have been shared by the plaintiffs,” she told

CNN. “I simply haven’t seen it, and I will tell you that we 
don’t have a tolerance for that kind of misconduct.”
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CLASS ACTION LAWSUITS

BACKGROUND
‘Aggregate Litigation’

T he modern American class action
lawsuit has historical antecedents dat-

ing from medieval and pre-industrial Eng-
land through 19th-century United States.
But the early forms of “aggregate liti-
gation” applied only in limited situations
and came with procedural difficulties
and limitations. Only in the 1960s, with
the writing of the modern Rule 23 of
the Federal Rules of Civil Procedure, did
class actions start to become a useful
vehicle for adjudicating disputes involv-
ing large numbers of similarly situated
plaintiffs with individual claims often too
small to warrant separate suits. 11

As legal historian Stephen Yeazell
detailed in From Medieval Group Liti-
gation to the Modern Class Action,
judges in medieval England routinely
allowed groups of people to bring
suits in common — for example, a
suit by villagers against the lord of the
manor or by parishioners against their
rector. In the 18th century, the cre-
ation of joint stock companies and
their frequent financial collapses
forced courts to find ways to deal with
suits by groups of hapless investors
or defrauded customers. By the mid-
19th century, England was developing
more formal legal structures for rec-
ognizing the corporate status of en-
terprises and defining and adjudicat-
ing the legal rights of shareholders.

In the United States, class actions
were recognized — though not by that
name — in Equity Rule 48, adopted for
federal courts in 1842. The rule gave
courts discretion to proceed with group
litigation when the parties on either side
were “very numerous” and could not all
be brought before the court “without
manifest inconvenience and oppressive
delays.” The rule specified, however, that
any decree could not be binding on ab-

sent parties. That limitation was some-
times ignored and was dropped in a
rewritten version, Equity Rule 38, adopt-
ed in 1912. The omission left the issue
of binding absent class members un-
certain in federal courts. In any event,
the rules in state courts, which handled
most litigation, varied widely.

The adoption of the modern Feder-
al Rules stemmed from a movement
identified with the great legal scholar
Roscoe Pound to simplify procedural
rules. Congress laid the groundwork for
the rules in 1934 by passing the Rules
Enabling Act, which authorized the
Supreme Court to promulgate rules sub-
ject to revision by Congress. The Fed-
eral Rules of Civil Procedure, written
over the next three years and put into
effect in 1938, accomplished the goal
of generally simplifying civil litigation.
But Rule 23, which authorized class
actions in three circumstances, proved
to be neither simple nor clear. The three
categories — “true,” “hybrid” and “spu-
rious” — were confusing to apply, and
the courts continued to grapple with
uncertainty about when a ruling could
bind parties not before the courts.

The discontent among practitioners
and academics combined with con-
sumer rights and civil rights movements
in the 1960s to produce the liberalized
Rule 23 that remains on the books
today with new sections added in 1998
and 2003. In an attempt at clarity, the
new rule specified four requirements
for a class action in practical, albeit
wordy, language. In shorthand, they are
numerosity, commonality, typicality and
adequacy of representation. The judge
is then to decide whether the suit meets
one of three criteria that roughly cor-
respond to the three categories from
the 1938 rule:

• a risk of inconsistent adjudica-
tion from an individual instead of a
classwide suit (23(b)(1));

• a suit “appropriate” for classwide
injunctive or declaratory relief (23(b)(2); 

• a suit where common issues pre-
dominate and classwide would be “su-

perior” to individual adjudication
(23(b)(3)).

Of the three categories, the first has
proven to be little used. The notes by
the advisory committee that drafted the
rules illustrate 23(b)(2) suits by citing
the desegregation suits of the era —
actions in which a ruling for an indi-
vidual plaintiff would evidently be equal-
ly applicable to others. As the Wal-Mart
case illustrates, however, the definition
of a group appropriate for a classwide
legal remedy is not always so clear-cut.

The third category has proved to be
both the most difficult and the most
controversial. Early on, Geoffrey Hazard,
a leading legal academic, described the
rule as allowing a “mass production
remedy” for “mass production wrongs.”
The rule itself, however, established an
expensive and labor-intensive barrier to
such suits. Rule 23(c)(2) directs the
judge to require the “best notice prac-
ticable” to all potential class members,
including “individual notice to all mem-
bers who can be identified through
reasonable effort.”

The Supreme Court’s first major de-
cisions on the new rule dealt setbacks
to those hoping it would usher in a
new era of consumer remedies. In 1969,
the court ruled, 7-2, that a class action
could not be maintained in federal
court based on diversity-of-citizenship
jurisdiction — plaintiffs and defen-
dants from different states — unless
each of the plaintiffs satisfied the statu-
tory minimum amount in controversy:
then, $10,000. The ruling barred a suit
by a stockholder with a claimed loss
of $8,700 seeking recovery of more than
$1.2 million on behalf of 4,000 in-
vestors. Five years later, the court made
clear, in a 6-3 ruling, that it would strict-
ly enforce the rule’s requirement of in-
dividual notice to class members. The
ruling imposed on the plaintiffs’ lawyers
in a suit against Wall Street brokerages
the prohibitively expensive requirement
to send notice of the suit to more than
2 million individual customers. 12

Continued on p. 445
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Chronology
Before 1960
Group litigation is recognized in
United States, but rarely used.

1938
Federal Rules of Civil Procedure
adopted; Rule 23 allows class actions,
but criteria are difficult to meet.

•

1960s-1970s
Federal rules liberalized to ease
use of class actions; early court
rulings mixed.

1966
Rule 23 rewritten to make it easier
to bring class actions.

1974
Supreme Court imposes burdensome
notice requirements on plaintiffs in
class actions under Rule 23(b)(3)
(Eisen v. Carlisle & Jacquelin).

•

1980s-1990s
Class actions decline for much
of period; Congress, Supreme
Court impose restrictions.

1991
Civil Rights Restoration Act allows
compensatory, punitive damages
under Title VII, main federal job-
discrimination law; enlarges possi-
ble awards in class actions.

1995
Private Securities Litigation Reform
Act raises initial burden on plain-
tiffs in securities-fraud class ac-
tions; gives judges more control in
designating lead counsel. . . .
Plaintiffs lawyers seek to circum-
vent restrictions by bringing suits
in state courts.

1997
Supreme Court rejects class action
settlement by major asbestos manu-
facturer (Amchem Products Inc. v.
Windsor).

1998
Class action Rule 23(f) allows plain-
tiffs or defendants to appeal ruling
on certification of class. . . . Securi-
ties Litigation Uniform Standards Act
gives federal courts jurisdiction over
most securities-fraud suits.

1999
Supreme Court again rejects class ac-
tion settlement negotiated by plaintiffs
and major asbestos-products manufac-
turer (Ortiz v. Fibreboard Corp.).

•

2000s Class actions
increase in federal courts; Wal-
Mart case tests scope of suits.

2001
Wal-Mart charged with sex discrim-
ination in proposed class action
brought on behalf of all female
employees since 1998 (Dukes v.
Wal-Mart Stores, Inc., June 18);
Wal-Mart defends record, opposes
certification of case as class action.

2003
New amendments to Rule 23,
sought by defense bar, adopted:
class members given second op-
portunity to opt out (23(e)(3));
judges given more control over ap-
pointment of class counsel (23(g));
judges required to hold hearing,
make findings on attorney-fee
awards, with opportunity for any
class member to object (23(h)).

2004
Federal judge in San Francisco
certifies class action in Wal-Mart
case (June 21).

2005
Class Action Fairness Act, sought
by business groups, provides for
shifting major class actions from
state to federal courts; also limits
attorney fee awards in “coupon
settlements.”

2008
Wal-Mart agrees to pay up to
$640 million to settle more than
60 class actions charging violation
of wage-and-hour laws (Dec. 23);
company settles two more cases
in 2010 for total of $126 million.

2009
Class action filings in federal court
peak at 7,065; number falls in 2010.

2010
Wal-Mart certification of class action
upheld by Ninth Circuit (April 26).
. . . Supreme Court blocks class
action in arbitration without explic-
it agreement by both sides (Stolt-
Nielsen v. AnimalFeeds International
Corp., April 27). . . . Novartis agrees
to record $175 million settlement
in employment-discrimination class
following jury verdict in six-week
trial (July 14). . . . Supreme Court
agrees to hear Wal-Mart’s appeal
(Wal-Mart Stores, Inc. v. Dukes,
Dec. 6). . . . Year-end statistics
show settlements increasing in
employment-discrimination, securities-
fraud cases.

2011
Wal-Mart case argued before jus-
tices (March 29). . . . Supreme
Court upholds companies’ ability
to enforce contract terms barring
class actions in arbitration (AT&T
Mobility LLC v. Concepcion, April 27);
justices to decide Wal-Mart and
two other class-action cases before
recessing at end of June (Smith v.
Bayer Corp., argued Jan. 18; Erica
P. John Fund Inc. v. Halliburton Co.,
argued April 25).
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CLASS ACTION LAWSUITS

Wal-Mart knows from first-hand experience the finan-
cial risks of class actions. Over the past 2 1/2 years,
the giant discount retailer has committed more than

$750 million to settle more than 60 suits charging the compa-
ny with violating federal or state wage-and-hour laws.

The settlements included an omnibus
package of accords totaling as much as
$640 million to resolve 63 separate class
actions filed in 42 states. Wal-Mart an-
nounced the settlements on Dec. 23,
2008, just as the company’s employees
and customers were about to finish the
holiday shopping season.

In a statement, Tom Mars, Wal-Mart ex-
ecutive vice president and general counsel,
said at the time that the settlements were
“in the company’s best interest.” Mars noted
that the suits dated back as far as 2000.
“The allegations are not representative of
the company we are today,” he added. The
settlements drew minimal news coverage
except in Arkansas, where Wal-Mart is head-
quartered. 1

Wal-Mart is one of many nationwide
employers to face what has become an
increasingly popular and lucrative type of
collective workplace-related lawsuit in re-
cent years. The top 10 such settlements
in 2010 totaled $336 million, according to
a compilation by the Chicago-based law
firm Seyfarth Shaw, which represents em-
ployers. Wal-Mart was the defendant in
two of the top 10 accords approved last
year — one in California and another in
Massachusetts, totaling $126 million. (See
chart, this page.)

The suits can be brought under either
state law or the federal Fair Labor Stan-
dards Act, the law originally enacted in
1938 that sets minimum-wage, maximum-
hour and overtime requirements for most employers. The fed-
eral act includes provisions for employees to file a “collective
action” on behalf of other similarly situated workers.

The requirements for an FLSA action are less stringent than
those applicable to a class action brought under Rule 23 of the
Federal Rules of Civil Procedure. The relative ease of filing the
suits, combined with widespread noncompliance with federal
wage, hour and overtime provisions, has made them the fastest
growing category of case counted in class-action statistics. (See
chart, p. 437.)

“An FLSA collective action can be an employee’s dream
come true, but an employer’s worst nightmare,” the Michigan
corporate law firm Warner, Norcross & Judd warned in a 2008
advisory for employers. The centralized payroll practices com-
monly used even by midsized employers make it easy, the law

firm noted, for the named plaintiffs to
meet the requirement to show that other
workers are “similarly situated.” 2

Wal-Mart, the nation’s largest private
employer with an estimated 1.4 million
employees in the United States, has faced
relentless criticism through the years
from organized labor and other workers’
rights advocates for its anti-union poli-
cies and other workplace practices. The
class actions have charged the company
with such violations as forcing employ-
ees to work off the clock, not allowing
rest or lunch breaks and denying over-
time pay.

In the California case, Wal-Mart agreed
in court filings on May 12, 2010, to pay
up to $86 million to about 232,000 for-
mer employees who charged the compa-
ny with failing to comply with a state law
requiring they be paid personal and va-
cation pay within 72 hours of termination.
The lawyers who filed the federal court
class action in 2006 called the settlement
“a monumental result” for the workers. 3

The settlement in the Massachusetts case,
announced in December 2009 and ap-
proved by a state court judge on March 29,
2010, called for the payment of $40 million
to as many as 87,500 current or former
Wal-Mart employees for alleged timecard
and overtime violations. Lawyers said class
members would receive about $734 on
average from the settlement. 4

— Kenneth Jost

1 Steve Painter, “Wal-Mart laying out millions in 63 suits,” Arkansas Democrat-
Gazette (Little Rock), Dec. 24, 2008, front section.
2 Warner, Norcross & Judd, “FLSA Collective Action — Dream or Nightmare?”,
spring 2008, www.wnj.com/flsa_collective_actions-dream_or_nightmare_
spring_2008_hr_focus/.
3 Karen Gullo, “Retailer settles California class-action suit for $86 million,”
Bloomberg News, May 13, 2010.
4 Dave Copeland, “Wal-Mart will pay $40m to workers,” The Boston Globe,
Dec. 9, 2009, p. 1.

Big Employers Pay Millions Over Labor Standards
Top 10 settlements totaled $336 million in 2010.

10 Biggest Settlements 
Total $336 Million

The top 10 settlements of private-
plaintiff wage-and-hour class 
actions approved in 2010 totaled 
$336.5 million, down slightly 
from $363.3 million in the 
previous year. Six cases stemmed 
from suits in California.

 Amount of
 Settlement        Company
 (in millions)
 $86 Wal-Mart Stores
 $44 Merrill Lynch
 $42 Staples Inc.
 $40 Wal-Mart Stores
 $27 RGIS Inventory 
    Specialists
 $25.5 Home Depot
 $20 Wells Fargo
 $18 Charter 
    Communications
 $17 UPS
 $17 AT&T Services
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‘Sprawling’ Litigation

T he new class action rule spawned
a growth industry in such suits in

the 1970s, but resistance from business
interests and some policymakers and ex-
perts first slowed and then reversed the
trend in the 1980s. The field became all
the more contentious in the 1990s as dis-
putes arose over the increasing number
of securities-related suits and the attempts
to use the class action device in mass
tort cases — most prominently, litigation
for asbestos-related injuries. Both Con-
gress and the Supreme Court acted to
rein in use of class actions, but federal
court filings climbed to peak levels in
the first years of the 21st century.

The Supreme Court in the 1970s
continued to create procedural difficul-
ties for plaintiffs bringing class action
suits. In one significant decision, the
court in 1978 held that plaintiffs could
not appeal an interim decision to deny
class certification; the justices unani-
mously refused to create an exception
to the general rule against interim ap-
peals even if denying class certification
could amount to (as some lower courts
said) the “death knell” for the litigation.
In the same year, the court signaled
that costs of identifying and notifying
class members ordinarily had to be
borne by plaintiffs, not by defendants.
And in another problematic decision for
plaintiffs, the court in 1981 ruled that
defendants were generally free to con-
tact putative class members even after
litigation had commenced; the ruling in
effect allowed defendants to try to shrink
the litigation with minimal settlement
offers to potential class members. 13

The number of class actions in fed-
eral courts began to fall in the late 1970s
— from 3,061 in 1975 to 1,568 in 1980
— and continued to fall in the 1980s
to only 610 in 1987. The drops were
particularly steep in areas seemingly
well suited for class actions, such as
antitrust and civil rights suits. Class ac-

tions “kind of petered out,” a leading
expert told The New York Times at the
end of 1987. Experts cited two major
reasons for the decline: judges’ in-
creased reluctance to certify cases as
class actions and increased scrutiny of
attorney-fee requests, resulting in re-
duced fee awards for lawyers even if
they defied the odds against success. 14

Class action lawyers handling em-
ployment discrimination cases got one
bit of good news with enactment of a
law, the Civil Rights Restoration Act of
1991, aimed at overturning several
Supreme Court decisions unfavorable for
plaintiffs. Among other provisions, the
law allowed, for the first time, recovery
of compensatory and punitive damages
under Title VII, the main federal em-
ployment discrimination law. For class
actions, the provision came to be inter-
preted as allowing damages to be sought

along with back pay and injunctive re-
lief as long as monetary relief was not
the principal remedy being requested.

On the other hand, Congress later
in the decade passed two laws aimed
at making it harder to bring or win
securities-fraud suits, one of the class
action categories that had increased in-
stead of decreased over time. The Private
Securities Litigation Reform Act of 1995,
enacted over President Bill Clinton’s veto,
required more detailed initial pleadings
by plaintiffs and protected defendants
from liability for financial predictions
that proved to be overly optimistic. In
addition, the law allowed judges to ap-
point large, institutional investors to take
control of federal court class actions
away from individual investors and plain-
tiffs’ attorneys. The law had the unin-
tended effect of encouraging plaintiffs’
lawyers to bring securities suits in state

Continued from p. 442
Rule 23 Spells Out Class Action Requirements

The Federal Rule of Civil Procedure 23 sets four “prerequisites” for 
individual plaintiffs to sue as representative parties in a class action. 
If those criteria are satisfied, a judge may allow a class action if one 
of several conditions is met. State court rules for class action are 
similar, but vary in details.

Prerequisites Under Federal Rule of Civil Procedure 23(a)
Numerosity — “class is so numerous that joinder of all members 
[individually] is impracticable”
Commonality — “questions of law or fact [are] common to the class”
Typicality — named parties’ claims or defenses “are typical of . . . the class”
Adequacy of representation — “representative parties will fairly and 
adequately protect the interests of the class”

Conditions Under Federal Rule of Civil Procedure 23(b)
Separate actions could lead to “inconsistent adjudications” or 
“substantially impair or impede” the ability of absent class members to 
protect their interests; [(23(b)(1)]
or
An injunction or declaratory judgment with respect to the whole class is 
“appropriate;” [23(b)(2)]
or
Common questions “predominate” over questions affecting individual 
class members, and class resolution is “superior to other available 
methods” of adjudication. [23(b)(3)]
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instead of federal courts. Congress acted
in 1998 to bar that end-run around the
law by passing a new statute that es-
sentially required class actions involving
nationally traded securities to be
brought in federal, not state, courts.

The use of class actions in mass torts
— such as a mass accident or mass ex-
posure to a dangerous product or sub-
stance — proved to be a more difficult
issue for policymakers to resolve. Ini-
tially, courts rejected the use of class ac-
tions on the ground that individual ques-
tions of causation and liability ordinarily
predominated over common issues. In

1986, however, the federal appeals court
in New Orleans approved a class ac-
tion to combine about 5,000 pending
claims for asbestos-related injuries. The
ruling was both influential and con-
tentious. Some judges saw class actions
as an efficient way to resolve thousands
of similar cases, while other federal judges
rejected class actions in similar contexts.

In a pair of rulings late in the 1990s,
the Supreme Court rejected lower
courts’ efforts to use class actions to set-
tle large numbers of asbestos cases. In
1997, the justices voted 7-2 to reject
what they called a “sprawling” $1.3 bil-

lion settlement between plaintiffs and
asbestos manufacturers approved by a
lower court in Philadelphia for hundreds
of thousands of asbestos claims. The at-
tempt at a “global settlement,” the ma-
jority said, ignored differences and po-
tential conflicts between different classes
of plaintiffs. Two years later, the court
— again with two justices dissenting —
rejected a somewhat similar $1.5 billion
settlement negotiated by one of the major
asbestos manufacturers. In both cases,
the court called for congressional action
to help resolve the asbestos cases, but
no legislation was forthcoming. 15

CLASS ACTION LAWSUITS

I n almost 20 years with Wal-Mart, Gisel Ruiz has advanced
from store management trainee to a high-profile position
as executive vice president responsible for human resources.

From Ruiz’s perspective, Wal-Mart’s record on hiring and pro-
moting women is one to be proud of.

“I am in a job that I never dreamed that I would be,” Ruiz
told CNN on the eve of Supreme Court arguments in the mam-
moth sex discrimination suit against the discount retail giant.
“It’s based on my ability, my performance, my leadership abil-
ities, but I am just one of many women.” 1

Some 120 women gave plaintiffs’ lawyers different accounts,
however, about their experiences as Wal-Mart employees. Affi-
davits gathered early in the decade-old litigation from current or
former employees in 30 states depict what the plaintiffs contend
is a widespread company culture of unfavorable stereotyping of
women that resulted in discrimination in pay, discipline and pro-
motions. Christine Kwapnoski, a 25-year Wal-Mart employee now
working at the company’s Sam’s Club in Concord, Calif., recalled
a male supervisor years ago telling her that she needed to “doll
up” and “blow the cobwebs off” her makeup. Kwapnoski, one
of the original named plaintiffs in the suit, now earns $60,000
a year in a job she says she mostly enjoys. 2

Ramona Scott, a personnel manager in Florida in the 1990s,
was told after complaining that men were paid more than women
because men had careers to advance and families to support.

Melissa Howard, a Wal-Mart employee in Indiana in the
1990s, complained about business meetings held in Hooter’s
Restaurants and business trips that included stops at strip clubs.
Fed up, she quit in 2000.

Many of the women said they never knew of job openings
until after vacancies were filled, usually by men. (The compa-
ny began requiring posting of vacancies in 2003, two years after

the suit was filed.) Complaints up the corporate ladder were
said to have gone unanswered. And supervisors explained the
lack of women in managerial position as resulting from women’s
family responsibilities and lack of career aggressiveness. 3

Ruiz discounts the women’s complaints. “I’ve never been ex-
posed to the examples that have been shared by the plaintiffs,”
she told CNN. “I simply haven’t seen it, and I will tell you that
we don’t have a tolerance for that kind of misconduct.”

The plaintiffs’ lawyers presented the affidavits along with
statistical evidence showing pay and promotion gaps as part
of the crucial, preliminary motion in 2003 to certify the suit as
a class action on behalf of as many as 1.5 million current and
former female Wal-Mart employees.

As with the “anecdotal” evidence in the affidavits, Wal-Mart’s
legal team sharply challenged the import of the plaintiffs’ sta-
tistics. The plaintiffs’ expert, Richard Drogin, a professor emer-
itus at California State University-Hayward, showed that women
are paid less than men in all 41 of Wal-Mart’s U.S. regions. The
pay gap was found to prevail in all job categories and to in-
crease over time. As for promotions, women were found to
take longer than men to enter management positions; and a
lower percentage of women was found the higher one went
in the corporate hierarchy.

Drogin used conventional statistical analyses to control for
other factors and concluded that the differences could be ex-
plained only by gender discrimination. Wal-Mart’s expert, Joan
Haworth, a former economics professor at Florida State Uni-
versity, countered with analyses showing that no gender dis-
parities existed in more than 90 percent of Wal-Mart stores. She
also contended that pay gaps at upper levels might be ex-
plained by information that would not show up in statistics.
Wal-Mart’s lawyers argued that whatever gender gaps might

Wal-Mart Suit Filled With Women’s Complaints
Supreme Court decision due by end of June.
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Class Action Barriers

C lass action filings in federal courts
have continued generally to in-

crease over the past decade, but judges
have made it more difficult for plain-
tiffs to gain certification of suits as class
actions. Among the barriers that plain-
tiffs faced was increased scrutiny of the
“commonality” requirement: whether the
legal and factual issues were or were
not “common” to the class. Both fed-
eral and state courts also generally lim-
ited the use of class actions in arbitra-

tion proceedings. Meanwhile, Congress
in 2005 passed the Class Action Fair-
ness Act, a law aimed at shifting some
class actions from state to federal courts
to offset what business interests viewed
as unfavorable legal climates from state
court judges and juries. 16

Methodological difficulties make it
impossible to produce a consistent
comparison of the number of class ac-
tion filings over time, but three differ-
ent organizations all produced counts
indicating increases over the previous
decade. The Administrative Office of
U.S. Courts showed the number of class

actions filed in federal court to have
nearly doubled from 1997 to 2004 when
it stopped publishing figures because
of doubts about their accuracy. Sepa-
rately, the Federal Judicial Center (the
federal judiciary’s research arm) found
a 72 percent increase in filings over a
six-year period from the last half of
2001 through the first half of 2007. Fig-
ures from LexisNexis’ CourtLink show
a net 13 percent increase in annual fil-
ings from 2005 to 2010. The service’s
2010 total of 6,059 class actions, how-
ever, was one-sixth below the peak fig-
ure reached in 2008 of 7,315. 17

exist, the plaintiffs had failed
to show the kind of perva-
sive discrepancy needed to
satisfy the federal rules’ re-
quirements that the class
members’ claims presented
“common” issues of law
and fact.

After hearing seven
hours of arguments in Sep-
tember 2003, U.S. District
Judge Martin Jenkins is-
sued an 84-page opinion on June 21, 2004, certifying the suit
as a class action. The plaintiffs “have exceeded the permissive
and minimal burden of establishing commonality,” Jenkins
wrote. The Ninth U.S. Circuit Court of Appeals upheld Jenk-
ins’ ruling in 2007 and, after a rehearing, by a 6-5 vote on
April 26, 2010. Dissenting judges sharply criticized the ruling.
“No court has ever certified a class like this, until now,” Judge
Sandra Segal Ikuta wrote. “[T]here is nothing to bind these pur-
ported 1.5 million claims together in a single action,” she added.

The Supreme Court heard arguments in the case on March 29
and is due to issue a ruling before the justices’ summer recess at
the end of June. Court watchers who attended the hearing or
have read the transcript since are generally predicting a ruling in
Wal-Mart’s favor.

Lawyers on both sides were noncommittal afterward in
comments to reporters with the Arkansas Democrat-Gazette,
the biggest newspaper in Wal-Mart’s headquarters state. “It
was obviously a very spirited discussion,” remarked Brad Selig-
man, founder and now senior counsel of the Impact Fund,
the nonprofit law firm representing the plaintiffs. Wal-Mart it-

self issued a statement, saying
it was “pleased to be able to
show the Court that Wal-Mart
had a strong non-discriminatory
policy in place well before the
lawsuit was filed, and to illus-
trate other flaws in the plain-
tiffs’ theories.” 4

As for Betty Dukes, the lead
plaintiff, she too said she was
pleased with the Supreme Court
hearing. “Seeing those nine

judges sitting on the bench was something to behold,” she said,
back at her job as a greeter at the Wal-Mart in Pittsburg, Calif.
Dukes told a reporter that she was trying to stay focused on
her job and would be glad when the litigation was over.

“When we first filed the suit, I thought it might go on for seven
years and (Wal-Mart). would settle,” Dukes said. “We didn’t take
Wal-Mart to the Supreme Court; they took us.” 5

— Kenneth Jost

1 See Bill Mears, “Most justices appear skeptical of making Wal-Mart suit class
action,” CNN, March 29, 2011, http://articles.cnn.com/2011-03-29/us/scotus.
wal.mart_1_female-wal-mart-employees-wal-mart-stores-discrimination?_s=PM:US.
2 Quoted in Mark Sherman, “Supreme Court to hear huge sex bias claim vs.
Wal-Mart,” The Associated Press, March 28, 2011.
3 A full listing of the declarations and short summaries of some are available
on the website maintained by the Impact Fund, the nonprofit law firm that
originated the suit: www.walmartclass.com/public_declarations.html.
4 Quoted in Alex Daniels and Steve Painter, “Wal-Mart suit laid out for U.S.
justices,” Arkansas Democrat-Gazette, March 30, 2011.
5 See Rick Radin, “While she waits, life goes on,” Bay Area News Group,
as published in San Jose Mercury News, April 26, 2011, business section.

Five of the Wal-Mart plaintiffs: from left, Stephanie Odle, Betty
Dukes, Christine Kwapnoski, Deborah Gunter, Edith Arana.
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Despite business interests’ concern
about the number of class actions, busi-
ness groups waged a decade-long lob-
bying campaign that won congressional
approval in 2005 of a law aimed at
pushing some class actions from state
into federal courts. The Class Action
Fairness Act made it easier for federal
courts to exercise jurisdiction over class
actions based on diversity of citizen-
ship. In passing the law, Congress found
that state courts were guilty of “abuses
in class actions,” including “keeping
cases of national importance out of
Federal court” and “sometimes acting
in ways that demonstrate bias against
out-of-state defendants.” Six years after
enactment, statistics suggest the law
has somewhat increased the number
of diversity-of-citizenship class actions
in federal courts. The law also requires
judges to scrutinize “coupon settle-
ments” more carefully and to base at-
torney fee awards on the value of
coupons actually redeemed instead of
those merely issued. 18

Two years earlier, the Supreme Court
approved a new rule, recommended by
the federal judiciary’s advisory commit-
tee, generally to increase oversight of
attorney fees in class actions. Rule 23(h)
specifies that any attorneys seeking a
fee award must file a motion to that ef-
fect and provide reasonable notice to
all class members. Any defendant or any
class member may object. The judge
may conduct a hearing on the motion
and, in any event, can approve a fee
award only after issuing findings of fact
and conclusions of law that would be
reviewable on appeal. Rule 23(g), adopt-
ed at the same time, also gives judges
more control over selection of lawyers
to serve as class counsel in a case.

Many state and federal courts were
also restricting the use of class actions
by prohibiting the procedure in arbi-
tration unless specifically allowed by an
arbitration agreement. An increasing num-
ber of consumer, employment and se-
curities contracts included clauses re-
quiring disputes to be subject to

arbitration instead of court adjudication.
Many of those clauses specified that
class actions would not be permitted.
Some state courts found such waivers
of class action rights unenforceable, but
by 2010 a majority of state and feder-
al courts that had ruled on the issue al-
lowed them. The Supreme Court itself
raised the barrier to class action arbi-
trations by ruling in April 2010, in a
business-to-business dispute, that an ar-
bitrator could not allow a class action
unless the contract expressly allowed
the procedure. A month later, the jus-
tices agreed on May 24 to hear the case
against AT&T testing the broader issue
of whether federal law preempts a state
from refusing to enforce a class action
waiver clause. 19

Plaintiffs were also having a more
difficult time winning certification of
cases as class actions in federal courts.
By 2010, Columbia University law pro-
fessor John Coffee, a class action ex-
pert, counted three federal circuits that
had adopted a new rule requiring plain-
tiffs to prove Rule 23’s elements by a
“preponderance of the evidence,” in
contrast to the previous, lax standard
calling only for “some showing” of the
requirements.

One of those courts, the Fifth U.S.
Circuit Court of Appeals in New Or-
leans, adopted a particularly strict re-
quirement in securities-fraud class ac-
tions requiring investors to prove at the
certification stage instead of later that a
defendant’s misstatements had caused the
losses claimed in the suit. The Supreme
Court took up that issue in another Fifth
Circuit case that was argued before the
justices on April 25. 20

Employment discrimination cases
were among those that faced hurdles
in gaining class certification. A compi-
lation prepared for a brief in the Wal-
Mart case found class certification
granted in only 10 of 33 employment
discrimination cases filed as class ac-
tions under the federal civil rights law
from 2008 through 2010. “There are a
lot of hurdles placed in front of plain-

tiffs,” says Hamburg with the employ-
ment lawyers group. The Wal-Mart
case, an exception to that trend, pro-
voked strong criticism from the busi-
ness community. If the appeals court
ruling were allowed to stand, the U.S.
Chamber of Commerce told the Supreme
Court in urging the justices to review
the appeals court decision, it could
“dramatically increase the class action
exposure of . . . all companies doing
business in the United States.” 21

CURRENT
SITUATION

Classwide Arbitration: Out

B usiness advocates are celebrating
and consumer groups are decry-

ing the Supreme Court’s ruling to
allow companies to require customers
or employees to give up any right to
class action procedures under contracts
that call for arbitration instead of liti-
gation to settle disputes.

The court’s April 27 decision holds
that the Federal Arbitration Act (FAA)
preempts state laws or court decisions
that treat contract terms barring class-
wide arbitration as unconscionable
and therefore unenforceable. 22

Business lawyers say the 5-4 decision,
divided along conservative-liberal lines,
preserves the claimed cost savings and
efficiencies of arbitration for consumers
and businesses alike. “Consumers win
big time. Companies win big time,” says
Alan Kaplinsky, a Philadelphia lawyer
who represents banks and other fi-
nancial institutions. “The only net losers
are plaintiffs’ class action lawyers.”

Consumer groups, which have long
been critical of arbitration clauses in
consumer and employment agreements,
are blasting the decision. Deepak Gupta,

Continued on p. 450
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At Issue:
Should federal courts crack down on class action lawsuits?yes

yes
LISA RICKARD
PRESIDENT, INSTITUTE FOR LEGAL REFORM,
U.S. CHAMBER OF COMMERCE

WRITTEN FOR CQ RESEARCHER, MAY 2011

r ecent class action reforms, such as the Class Action Fair-
ness Act of 2005, have helped the class action system in
some ways. But the process continues to be severely

abused by elements of the plaintiffs’ trial bar, who use class ac-
tions to join together large and diverse groups of claimants as a
means of extracting huge settlements or court awards from de-
fendants. For this reason, the courts should continue to monitor
these suits closely and watch for abuses.

The largest class action in history, Dukes v. Wal-Mart,
highlights some of the potential abuses that still exist in the
class action system. The U.S. Supreme Court is now consider-
ing whether the Ninth U.S. Circuit Court of Appeals appropri-
ately permitted six female employees of Wal-Mart, each claim-
ing separate and unrelated instances of sex discrimination, to
represent 1.5 million other employees — even though they
really had no commonality between them.

The Ninth Circuit ruled that the facts and law were com-
mon enough among the 1.5 million potential class members
to justify having the suit proceed as a class action — a deci-
sion that, if allowed to stand, would deny Wal-Mart the ability
to prove that many, if not all, of the 1.5 million class mem-
bers never actually suffered discrimination, exposing the com-
pany to potentially billions of dollars in damages. This
amenability by some courts to a loose interpretation of what
constitutes a class opens up incredible uncertainty and risk to
businesses across America.

The unfortunate continuing irony, however, is that in many
class actions, particularly those in state courts, the plaintiffs are
not the real winners in the case. A number of high-profile cases
continue to result in class members “winning” coupons worth
maybe a few dollars while the lawyers walk away with millions.

This phenomenon is highlighted in a proposed class action
settlement in a case involving DirectBuy Inc., where the attor-
neys stand to receive up to $1 million while the 836,000
plaintiffs in the class will receive a two-month extension in
their membership with the option to purchase a renewal. Thirty-
four state attorneys general opposing the settlement are calling
it a worthless coupon that offers no real benefit to consumers.
Unfortunately, this outcome is all too common.

While the Class Action Fairness Act was designed to limit
these types of abuses that often hurt businesses and don’t
benefit consumers, the courts need to continue to police them
so that justice is served and plaintiffs’ lawyers are not the only
winners.no

JOHN VAIL
VICE PRESIDENT AND SENIOR LITIGATION
COUNSEL, CENTER FOR CONSTITUTIONAL
LITIGATION

WRITTEN FOR CQ RESEARCHER, MAY 2011

“c lass action abuse” may be the favorite whine of
America’s corporate bosses. It is vintage and, in
the quantity they serve it up, it muddles your

thinking. Class action lawsuits should become more, and not
less, frequent. Why? Two simple reasons.

Class actions are the only realistic alternative for enforcing
laws that police the marketplace. Modern businesses are so
large that huge profits can be gained from taking small
amounts of money from large numbers of people. As the
Washington state Supreme Court put it in a case involving
overcharges by a phone company, “after many years and
many customers, small amounts add up to very large sums.”

That matters not just to people who were overcharged but
to companies that try to play by the rules. If the marketplace
is not policed, those companies suffer. Class actions free us
from some of the cost and entanglement of policing the mar-
ket through government bureaucracies.

The Wal-Mart case pending before the Supreme Court is a
big class action. It involves a company that employs more than
2 million people. It might cost Wal-Mart, according to estimates
made on behalf of Fortune 200 companies, over $2 million to
adjudicate. But to adjudicate each claim individually, as Wal-
Mart says is appropriate, it would cost Wal-Mart $10 billion.

Why would Wal-Mart propound that position? Individual ad-
judication would cost plaintiffs $7.5 billion. Those claims never
would be brought. No one knows whether Wal-Mart bullied
its employees. But if it has its way, no one ever will.

Why else should class actions become more frequent? Because
large defendants, who can work great damage with a single poli-
cy, are becoming more common. In 1801, there were only 317
corporations in the entire country, one for every 17,000 persons.
As of 2002, there was one for every 50 persons.

And many of these organizations are massive. Wal-Mart em-
ploys more people than the top 10 Fortune 500 companies —
including U.S. Steel, General Motors and General Electric —
combined employed in 1955, when America was at the peak
of its postwar industrial might.

Corporate bosses claim they are forced to turn over untold dol-
lars to settle frivolous class actions. That whine won’t go down.
The Federal Judicial Center, the research arm of the federal courts,
says it ain’t so, and so do scholars who study the issue.

Class actions are one of the few mechanisms citizens have
available to counterbalance outsized corporate power. It’s no
wonder corporate bosses want to rein them in. Let them whine.
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a lawyer with the Public Citizen Litiga-
tion Group who represented cell phone
customers Vincent and Liza Concepcion
in the Supreme Court arguments, called
the court’s ruling “a crushing blow for
American consumers and employees.”

“Whenever you sign a contract to
get a cell phone, open a bank ac-
count or take a job, you may be giv-
ing up your right to hold companies
accountable for fraud, discrimination
or other illegal practices,” Gupta said
in a written statement.

The court decision was based on the
1925 law that Congress passed to guar-
antee that arbitration agreements would
be enforced on the same terms as other
commercial contracts. California is one
of several states to rule in recent years
that standard arbitration clauses permit-
ting individual but not classwide com-
plaints are unenforceable.

Writing for the court’s conservative
majority, Justice Scalia said the Cali-
fornia rule would undermine the use
of arbitration that Congress intended
to promote. “Requiring the availability
of classwide arbitration interferes with
fundamental attributes of arbitration
and thus creates a scheme inconsis-
tent with the FAA,” he wrote.

Dissenting justices complained that the
ruling interfered with state prerogatives.
“California is free to define unconscionability
as it sees fit,” Justice Stephen G. Breyer
wrote for the court’s four liberals. “Why
is this kind of decision . . . ,” he asked,
“not California’s to make?”

The two opinions featured oppos-
ing arguments over the advantages and
disadvantages of arbitration and class-
wide arbitration. Arbitration is informal
and inexpensive on an individual basis,
Scalia said, but “poorly suited to the
higher stakes of class litigation.” In par-
ticular, he said companies would avoid
arbitration if faced with the possibility
of a “devastating loss” in a class action
with limited judicial review.

Breyer called Scalia’s arguments “not
well founded.” He noted that the Amer-

ican Arbitration Association has pre-
scribed what it calls “fair, balanced, and
efficient” rules for classwide arbitration.
By contrast, Breyer said consumers
may have difficulties finding a lawyer
to take on a consumer complaint for
a small amount of money unless al-
lowed to consolidate claims.

“What rational lawyer,” Breyer wrote,
“would have signed on to represent the
Concepcions in litigation for the possibil-
ity of fees stemming from a $30.22 claim?”

The Concepcions, a San Diego cou-
ple, said they were promised free cell
phones when they signed up for ser-
vice in 2002 with Cingular, a compa-
ny later acquired by AT&T, but were
later charged $30.22 in sales tax. They
sued in federal court and the suit was
combined into a class action. AT&T
then moved to enforce the contract
term requiring arbitration on an indi-
vidual, not classwide, basis.

The district court judge and the
Ninth U.S. Circuit Court of Appeals
both refused to enforce the ban on
classwide arbitration. Both federal courts
applied a California Supreme Court
decision known as the Discover Bank
rule that found classwide arbitration
waivers unenforceable if imposed by
companies to “deliberately cheat large
numbers of consumers out of indi-
vidually small sums of money.” 23

The Supreme Court’s decision to re-
view the case attracted an outpouring
of briefs. The U.S. Chamber of Com-
merce filed one of the nine business-
oriented briefs in support of AT&T. The
American Association for Justice, the
trial lawyers’ group, filed one of the 15
briefs in support of the Concepcions.

The court’s decision overrules any of
the state or federal court rulings that
rely on state grounds to reject bans on
classwide arbitration, according to Kaplin-
sky. But it leaves open the question of
whether the same rule allowing com-
panies to block classwide arbitration will
apply to claims brought under federal
law. He says two federal appeals courts
have ruled in antitrust cases that class-

wide arbitration is essential to allow
plaintiffs to pursue their claims. 24

Wal-Mart Case: Pending

S upreme Court justices are prepar-
ing what are likely to be clashing

opinions on whether to approve the
giant sex discrimination class against
Wal-Mart after ideological divisions
clearly emerged during the hourlong
oral arguments in the case. 25

The justices divided mostly along
their traditional left-right lines during
the March 29 session, with conserva-
tive justices plainly unconvinced and
liberal justices troubled by the plain-
tiffs’ allegations of pervasive discrimi-
nation against the women of Wal-Mart.
Even liberal justices, however, appeared
troubled by the size of the case and
the difficulty of managing it if the court
were to uphold the lower courts’ deci-
sion to certify it as a class action.

Representing Wal-Mart, Los Angeles
attorney Theodore Boutrous opened by
contending that the “highly individual-
ized” claims for monetary relief sought
in the suit did not satisfy the federal
rule’s requirements for “commonality” and
“typicality” in a class action. For the plain-
tiffs, Sellers, a well-known class action
lawyer, countered by stressing the sta-
tistical evidence of pay and promotions
gaps for women as proof of a “pattern
and practice” of sex discrimination.

Conservative justices sharply questioned
Sellers’ argument that subjective decision-
making by local managers could amount
to a companywide policy of discrimina-
tion. “I’m getting whipsawed here,” Scalia
said. Justice Anthony M. Kennedy also
voiced doubts. “It seems to me there’s an
inconsistency there,” Kennedy said.

Liberal justices, including all three
women on the court, appeared more
inclined to accept the plaintiffs’ theo-
ry. Ginsburg, a prominent women’s-
rights litigator in the 1970s before her
appointment to the federal bench in
1980, pointedly asked Boutrous whether

CLASS ACTION LAWSUITS

Continued from p. 448
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the company should have responded
to the evidence of gender disparities.

“Isn’t there some responsibility on the
company to say, ‘Is gender discrimina-
tion at work,” Ginsburg asked. “And if
it is, isn’t there an obligation to stop it?”

The court’s other two female justices,
Sonia Sotomayor and Elena Kagan, also
appeared to back the plaintiffs’ case.
Kagan pointed to Supreme Court prece-
dents finding that subjective decision-
making could amount to illegal dis-
crimination. Sotomayor helpfully gave
Sellers a chance at the start of his ar-
gument to outline the kind of injunc-
tion the plaintiffs were seeking to pro-
hibit discrimination in the future.

Conservatives, on the other hand,
challenged Sellers sharply throughout
his allotted time. At the end, Justice
Samuel A. Alito Jr. noted that Wal-Mart
compared favorably to the national av-
erage in terms of employing women.
“Then you would say every single com-
pany is in violation of Title VII?” Alito
asked with evident skepticism.

Lawyers and experts following the
case appear to agree that the arguments
went better for Wal-Mart than for the
plaintiffs. “It was a good day for Wal-Mart
and a bad day for the plaintiffs,” says
Maatman, the Chicago lawyer. Fitzpatrick,
the Vanderbilt law professor, agrees. “Wal-
Mart will be reversed,” he predicts.

The decision is due by the end of
June when the justices take their sum-
mer recess. The court also has under
advisement two other class action cases:

• Two West Virginia plaintiffs are
seeking to proceed with a class action
suit in state court against Bayer Corp.
on behalf of users of the anti-cholesterol
drug Baycol, which the company pulled
from the market because of side effects.
The Eighth U.S. Circuit Court of Appeals
in St. Louis said the suit was preclud-
ed by an earlier decision refusing to
certify a federal court class action rais-
ing the same claim on behalf of the
same class. The named plaintiffs in the
new action were not involved in the
earlier case. (Smith v. Bayer Corp.) 26

• Investors in the multinational con-
glomerate Halliburton Corp. are trying
to reinstate a securities-fraud class ac-
tion blaming alleged stock losses on
Halliburton’s failure to disclose the as-
bestos litigation liabilities of a company
— Dresser Industries — that it acquired
in 2002. The Fifth U.S. Circuit Court of
Appeals in New Orleans refused to cer-
tify the class. It based its refusal on a
ruling it adopted in an earlier case re-
quiring plaintiffs in such a case to prove
at the certification stage that claimed
losses were caused by the alleged mis-
statements cited in the complaint. No
other federal appeals court has adopt-
ed that approach. (Erica P. John Fund
v. Halliburton Co.) 27

OUTLOOK
The Litigation Gene

A quick check of a week’s worth of
court news finds class actions being

filed or settled all over the country:
• Dairy farmers in the Northeast and

poultry farmers in the Midwest are due
to share in multimillion-dollar settlements
in suits charging agricultural processors
with unfair practices.

• Families of deceased service mem-
bers or veterans cleared a preliminary
hurdle in four class actions against a major
insurance company for failing to turn over
the proceeds of life insurance policies.

• A California woman says a lead-
ing brand of house paint advertised as
odorless and quick drying is neither.

• The father of a teenaged Face-
book user in Brooklyn says his son’s
“likes” are being used improperly for
advertising purposes.

The lawsuits attest to both the varied
uses and the continued popularity of
class actions. “Americans love litigation,”
says University of Connecticut law pro-
fessor Lahav. “It’s part of our DNA.” 28

Still, the climate in Congress, in the
courts and in public opinion is less fa-
vorable toward class actions than per-
haps at any time since the adoption of
the liberalized Rule 23 in the 1960s. “The
long-term future of the class action is in
doubt,” Columbia law professor Coffee
writes in his annual review of legal de-
velopments. “Only some basic compro-
mises . . . seem capable of preserving it
as a broad form of litigation practice.” 29

The statistical evidence seems to
undercut Coffee’s prediction. The num-
ber of new class action filings appears to
be on the increase even if the exact count
is uncertain. At the same time, the total
— somewhere in the low thousands, no
more — belies any notion that class ac-
tions contribute to an unmanageable ex-
plosion in civil litigation. In any event,
the consolidation of a multitude of indi-
vidual claims into a single class action
would seem to help courts clear their
dockets instead of clogging them.

Business groups critical of class ac-
tions promise to continue efforts to make
them more difficult for plaintiffs — con-
sumers, investors, workers, small busi-
nesses — to pursue or to win. “We’re
going to keep pushing back and try to
make sure the system is as far as it can
be,” says Webb with the Chamber of
Commerce’s legal reform center.

Yet class actions also benefit busi-
nesses by allowing them to dispose of
a challenge to a company policy in one
mass lawsuit instead of a succession of
small ones. “Sometimes it’s defendants
who are trying to buy peace,” says Pub-
lic Citizen’s Nelson. The public benefits
as well, Nelson says, if the class action
results in an institutional change.” If in
fact there’s a corporatewide problem,”
he says, “a corporatewide solution is the
correct response.”

For now, business groups appear to
be pursuing their agenda mainly in the
courts, seeking case by case to raise the
barriers to certifying a case as a class
action. No major business-backed re-
forms are pending either in Congress or
in the federal courts’ rulemaking process.
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By contrast, consumer advocates have
been pushing legislation in Congress for
several years to cut back on or reform
what they call mandatory arbitration claus-
es in consumer contracts — thus far,
with no signs of likely success.

The Supreme Court’s rulings this term
seem all but certain on balance to ben-
efit business defendants in class actions.
Investors will benefit if, as seems likely,
the justices reject the Fifth Circuit’s rul-
ing in the Halliburton case that raises
the burden on plaintiffs in securities-
fraud suits. The effect will be limited,
however, because no other federal ap-
peals court has adopted that approach.

On the other hand, the ruling in the
AT&T case clearly helps companies pro-
tect themselves from classwide arbitration
of consumer disputes. And most court
watchers expect the justices to reverse
the lower courts’ decision to certify the
Wal-Mart case as a class action even if
the scope of the eventual decision —
broad or narrow — is uncertain.

“There’s such a range of things that
they could do,” says Vail with the trial
lawyers’ group. “Wal-Mart could be a
very fractured opinion. I kind of ex-
pect it will be.”

Whatever the ruling in the Wal-Mart
case, the consensus forecast appears
to be for more, not fewer, class ac-
tions in coming years. “My guess is
they’re going to keep finding ways to
bring class actions,” the defense bar
group’s Cairns says of the adversaries
on the plaintiffs’ side.

“I don’t see litigation going away,”

says Lahav, a class-action supporter.
“We have a society where people turn
to the courts when they feel their
rights are violated. That’s deeply in-
grained in our society.”
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