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SUMMARY"

Subpoena / EEOC

On remand from the United States Supreme Court, the
panel vacated the district court’s order denying enforcement
of an administrative subpoena issued by the Equal
Employment Opportunity Commission to McLane Company
as part of an investigation of a sex discrimination claim.

The EEOC alleged that McLane discriminated the basis
of sex when it fired a former employee after she failed to pass
a physical capability strength test. As relevant here, the
subpoena requested “pedigree information” (name, Social
Security number, last known address, and telephone number)
for employees or prospective employees who took the test.

The panel held that the district court abused its discretion
by denying enforcement of the subpoena because the
information was relevant to the EEOC’s investigation. The
panel vacated the district court’s order denying enforcement
of the subpoena and remanded for further proceedings. The
panel held that on remand McLane was free to renew its
argument that the EEOC’s request for pedigree information
was unduly burdensome. The panel further instructed that on
remand, the district court should resolve whether producing
a second category of evidence—the reasons test takers were
terminated—would be unduly burdensome to McLane.

" This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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OPINION
WATFORD, Circuit Judge:

This case returns to us on remand from the United States
Supreme Court. In our earlier decision, we held that the
district court erred by denying enforcement of an
administrative subpoena issued by the Equal Employment
Opportunity Commission (EEOC) to McLane Company.
EEOC v. McLane Co., 804 F.3d 1051 (9th Cir. 2015),
vacated, 137 S. Ct. 1159 (2017). The EEOC issued the
subpoena as part of its investigation into a charge filed by
Damiana Ochoa, a former employee of a McLane subsidiary.
Ochoa alleged that McLane discriminated against her on the
basis of sex when it fired her after she failed to pass a
physical capability strength test. As relevant here, the
subpoena requests “pedigree information” (name, Social
Security number, last known address, and telephone number)
for employees or prospective employees who took the test.
In accordance with prevailing circuit precedent at the time,
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we reviewed de novo the district court’s ruling that the
pedigree information was not relevant to the EEOC’s
investigation. Id. at 1056. The Supreme Court vacated our
judgment after concluding that a district court’s decision
whether to enforce an EEOC subpoena should be reviewed
for abuse of discretion. McLane Co. v. EEOC, 137 S. Ct.
1159, 1164 (2017). The Court remanded the case so that we
could re-evaluate the district court’s ruling under the proper
standard of review. Id. at 1170. Having done so, we
conclude that the district court abused its discretion by
denying enforcement of the subpoena.

The district court held that the pedigree information was
not relevant “at this stage” of the EEOC’s investigation
because the evidence McLane had already produced would
“enable the E.E.O.C. to determine whether the [strength test]
systematically discriminates on the basis of gender.” The
court suggested that if the EEOC’s analysis of the
information McLane had already produced during the
investigation indicates systemic discrimination, the pedigree
information might become relevant at that point, and its
production to the EEOC might then be “necessary.”

The district court’s ruling was predicated on an erroneous
view of the legal standard governing relevance in this context.
We adopt below the portions of our earlier analysis that
remain relevant to explaining why the district court
committed legal error in this regard.

Under Title VII of the Civil Rights Act of 1964, the
EEOC has the right to obtain evidence if it relates to
employment practices made unlawful under Title VII and “is
relevant to the charge under investigation.” 42 U.S.C.
§ 2000e—8(a). The relevance limitation imposed by
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§ 2000e—8(a) “is not especially constraining.” EEOC v. Shell
Oil Co.,466 U.S. 54, 68 (1984). The question is not whether
the evidence sought would tend to prove a charge of unlawful
discrimination. Atthe investigative stage, the EEOC is trying
to determine only whether “reasonable cause” exists “to
believe that the charge is true.” 42 U.S.C. § 2000e—5(b). So
the relevance standard in this context sweeps more broadly
than it would at trial. It encompasses “virtually any material
that might cast light on the allegations against the employer.”
Shell Oil, 466 U.S. at 68—69.

Under this standard, the pedigree information is relevant
to the EEOC’s investigation. Ochoa’s charge alleges that
McLane’s use of the strength test discriminates on the basis
of sex. To decide whether there is any truth to that allegation,
the EEOC can of course speak to Ochoa about her experience
with taking the test. But the EEOC also wants to contact
other McLane employees and applicants for employment who
have taken the test to learn more about their experiences.
Speaking with those individuals “might cast light” on the
allegations against McLane—whether positively or
negatively. To take but one example, the EEOC might learn
through such conversations that other female employees have
been subjected to adverse employment actions after failing
the test when similarly situated male employees have not. Or
it might learn the opposite. Either way, the EEOC will be
better able to assess whether use of the test has resulted in a
pattern or practice of disparate treatment. To pursue that
path, however, the EEOC must first learn the test takers’
identities and contact information, which is enough to render
the pedigree information relevant to the EEOC’s
investigation.
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McLane contends that, given all of the other information
ithas produced, the EEOC cannot show that production of the
pedigree information is “necessary” to complete its
investigation. But the governing standard is not “necessity”;
it is relevance. If the EEOC establishes that the evidence it
seeks is relevant to the charge under investigation, we have
no warrant to decide whether the EEOC could conduct the
investigation just as well without it. The EEOC does not
have to show a “particularized necessity of access, beyond a
showing of mere relevance,” to obtain evidence. University
of Pennsylvania v. EEOC, 493 U.S. 182, 188 (1990).
Congress has not left it to employers accused of
discrimination to decide what evidence may be necessary for
the EEOC to complete its investigation. Id. at 193.

For similar reasons, the district court erred as a matter of
law when it held that pedigree information is irrelevant “at
this stage” of the investigation. The court reasoned that the
evidence McLane had already produced would allow the
EEOC to determine whether McLane’s use of the strength
test discriminates on the basis of sex. The court suggested
that if the EEOC’s analysis of that evidence indicates
systemic discrimination, the pedigree information might
become relevant and obtaining that information might then be
“necessary.” The EEOC argues that the district court
improperly required it to substantiate the allegation of
systemic discrimination before it could obtain access to
relevant evidence. We doubt that is what the district court
meant, as the Supreme Court has made plain that courts may
not condition enforcement of EEOC administrative subpoenas
on a threshold evidentiary showing that the allegations under
investigation have merit. Shell Oil, 466 U.S. at 71-72 &
n.26. Rather, the district court appeared to conclude that the
EEOC did not really need pedigree information to make a
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preliminary determination as to whether use of the strength
test has resulted in systemic discrimination. As we have
explained, however, that line of reasoning is invalid: The
EEOC’s need for the evidence—or lack thereof—simply does
not factor into the relevance determination.

McLane argues that the pedigree information is not
relevant because Ochoa’s charge alleges only a “neutrally
applied” strength test, which by definition cannot give rise to
disparate treatment, systemic or otherwise. McLane’s
argument misconstrues the charge. Ochoa alleges that
McLane requires all employees returning from medical leave
to take the strength test before they can return to work, but
she does not allege that the test is neutrally applied. (She
alleges just the opposite—that the test was discriminatorily
applied as to her.) Even though McLane requires everyone to
take the test, the test could still be applied in a discriminatory
manner—if, for example, the company were to routinely
excuse the failure of male employees to pass the test but grant
no such exemptions to similarly situated female employees.
The very purpose of the EEOC’s investigation is to determine
whether the test is being neutrally applied; the EEOC does
not have to take McLane’s word for it on that score. See
Merritt v. Old Dominion Freight Line, Inc., 601 F.3d 289,
296-99 (4th Cir. 2010).

Because the district court based its ruling on an incorrect
view of the legal standard governing relevance, it necessarily
abused its discretion when it held that the pedigree
information is not relevant to the EEOC’s investigation. See
McLane, 137 S. Ct. at 1168 n.3; id. at 1170 (Ginsburg, J.,
concurring in part and dissenting in part) (stating that “the
District Court erred as a matter of law in demanding that the
EEOC show more than relevance in order to gain
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enforcement of its subpoena”). We therefore vacate the
district court’s judgment and remand for further proceedings.
On remand, McLane is free to renew its argument that the
EEOC’s request for pedigree information is unduly
burdensome. McLane raised that argument in the district
court during the first round of litigation, but the court had no
occasion to reach it given the court’s ruling on relevance. We
decline to address McLane’s undue burden argument in the
first instance ourselves.

On remand, the district court should also resolve whether
producing a second category of evidence—the reasons test
takers were terminated—would be unduly burdensome to
McLane. In our earlier decision, we noted that the district
court had declined to enforce this portion of the EEOC’s
subpoena, without stating its reasons for doing so. 804 F.3d
at 1058-59. We vacated that aspect of the district court’s
judgment, and McLane did not seek review of that ruling in
the Supreme Court. McLane, 137 S. Ct. at 1166 n.2. That
issue thus remains open for the district court to resolve in the
first instance as well.

VACATED and REMANDED. Each party shall bear
their own costs on appeal.
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Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P.41; 9th Cir. R. 41-1 & -2)
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

> The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2



Case: 13-15126, 05/24/2017, ID: 10446324, DKtEntry: 58-2, Page 3 of 5
. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-
0526 (Attn: Jean Green, Senior Publications Coordinator);

» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Costper TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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I, , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk
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